Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 









,, Google 






,, Google 



,, Google 



,, Google 



A DIGEST 



DECISIONS OF MUNICIPAL INTEREST 



SUPREME JUDICIAL COURT 



MASSACHUSETTS. 



1804,-1865. 



PDBHSHED W OKBEB 01 THE CITY COUNCIL OP BOSTOJI. 



BOSTON: 
J. E. rAItWELL & COMPANY, PRINTERS TO THE CITr, 



,, Google 



Entered according to Act of Congvoss, in the year 18GG, by 

THE CITY OP BOSTON, 

n tiie Clerk's Office of tlie District Court of tlie Dislrict of Massachusetts. 



>y Google 



PKEF ACB. 



This digest has been prepared in accordance witli tlie sugges- 
tion of the committee under whose supervision the last edition 
of the Laws and Ordinances of Boston was published, that the 
supplementary volume proposed by them should contain "an 
explanatory list ... of the cases decided in the Supreme 
Court upon points of municipal interest." Laws and Ordi- 
nances, (ed.- of 1863,) page xiv. 

All the published Yolumes of reports of the decisions of the 
Supreme Judicial Court of this state have been carefidly 
examined in its preparation, from the first volume of Massa- 
chusetts Reports to the tenth volume of Allen's Ecports, iiiclu- 
eivc, and also the decisions which are to appear in the unpub- 
lished volumes (the twelfth, fifteenth, and sixteenth) of Gray's 
Eeports. Some unpublished decisions in the hands of ilr. 
Allen are also cited. In citing unpublished decisions, those 
volumes of reports are referred to in which the cases will prob- 
ably appear. 

It has been thought best to omit from this' digest decisions 
considered to have no direct or indirect application to the affairs 
of the city of Boston. Among those are cases concerning tlie 
form, service and return of warrants for town meetings, con- 
cerning the creation of and alterations in school districts, and 



>y Google 



IV PEEFACE. 

concerning controversies between towns and county commb- 
sioners as to the construction of ways. 

Some decisiona considered to have been rendered obsolete 
by subsequent legislation have also been omitted. Among 
these are the unpublished cases concerning alien plissengers in 
Boston, decided in 1860. 

JAMES C. DAVIS. 

Boston, June 1, 1866. 
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DIGEST. 



ACTIOHS. 

1. When jui^gment is rocovereil Bgainst the 
inhabitants of a city, town, pariah, or school 
district, execution may be ievied upon the 
property of any inhabitaDt thereof, as each 
inhabitant must be considered a par^ to the 
suit. 5 Dane Ab. 168. Riddle v. Proprietors 
of Locks and Canals, 7 Mass, 187 {1810). 
Jirejeerv. NmeGtow!esier,liM.aB&.21S (ISIT). 
Chase v. Merrimack Bank, 19 Pick. 56* 
(1837). GaskiUv. iTudtey, G Met. 5*6 (1848). 

2. B. recovered judgment by default against 
a school district, lit an action of contract, fmd 
levied his execution on the goods of G., an in- 
habitant of the district. G. sued D. in an ac- 
tion of trespass, for so levying on his goods. 
Held, that G. could not give evidence that D. 
ought not to liave recoyered judgment against 
the district, by reason of a breach by iata of 
the contract declared on in his action. Gaa- 
kiU V. DudUy, 6 Met. 546 (184S). . 

8. An: incorporated city need not sue in the 
name of " the inhabitants of the city," but 
rnay sue !>y its name of incorporation. Lowell 
V. Morse, 1 Met. 473 (1840). 

4. A anit by " the city of Lowell," (the cor- 
porate name of the plaintiffs,) on a bond given 
to the plaintiffs, naay be maintained, altliough 
it appears that the plaintift^ were named in 
the bond "the inhabitants of the city of 
Iiowell." lb. 

&. An action on a promise to the mayor and 
aldermen of a city to pay for a license for a 
theatrical exhibition, is rightly bronglit in the 
name of the city, the mayor and aldermen 
being merely agents of the city. Boston v. 
Schaffer, 9 Pick. 415 (1830). 

6. On a bond made to the Commonwealth, 
" for ihe use of the town of N.," no action lies 
by the town, although the forfeitures belong 
to tlie town by statute. Nortka/m^io^y.ElieeU, 
4 Gray, 81 (1855). 

7. An action on the bond of a collector of 
taxes, brought by authority of Ihe town t^ 
aarer, in the mirae of ilie town to wlionj it 

1 



made, may be maintained without proof of a 
formal vote of the town authorizing the. ac- 
tion. Blackstoney. Taft, 4 Gray, 250 (1856). 

8. An action sounding in tort may be main- 
tained against a niuuicip.il corporation. Thayer 
V, Boston, 19 Pick. 611 (1887). 

9. A municipal corporation may be liable 
in an action of the case, for an act which would 
warrant a like acMon against an individual, 
provided that each act is done by the author- 
ity of the corporation, or of a branch of its 
government invested with jurisdiction to net 
tor the corporation upon the subject to which 
the particular act relates, or that after the act 
has been done, it has been ratified by the cor- 
poration by any similar act of it£ officers, lb. 

10. A city is not liable for an assault and 
battery committed by its police officers, even 
though it was done in an attempt to enforce 
an ordinance of the city. Buitrick v. Loitell, 
I Allen, 172 (1861). 

11. The acticm of a city in authorizing and 
employing its solicitor to appear and defend 
an action brought against its police officers 
for an aaaaiilt and battery committed by tliem, 
does not make the ci^ liable to p.iy damages 
for the assault and lattery. 



12. A 
tained by rea; 
employed by 

Walcott V. 

13. An 
belialfofthe 



not liable for an Injury sus- 
of the negligence of a laborer 
B of its highway surveyors, to 
the duties of his ofilce. 
!, 1 Allen, 101 (1861). 
tort hea ngainatji city in 
of land through irhich its 
agents have unlawfitllj"made a sewer. Hil- 
drelhv. Lowell, 11 Gray, 840 (1858). , ' 

14. A town is not Uable for on arrest and 
impiTsonment by its collector, for nonpayment 
of taxes, illegally included in his warrant, 
and since abated, although it afterwards pays 
the collector's fees for serving the warrant, 
and the charges of the imprisonment. I'erley 
V. Georgetown, 7 Gray, 464 (1856). 

15. If a tax title proves invalid, the pur- 
chaser at the collector's sale cannot maintain 
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&n action against the town to recover back^ 
the moiM^y paid by liim as the consideration 
of the purcbuse, and the expenses of defend- 
ing his title. Lyrtde t. Melrose, 10 Allen, 19 
(1865). Bat see St. 1862, o. 138, § 6. 

16. A town, wliicli has assumed the daties 
of ecIiodI distncts, is not linhle far an iiyurf 
sustained by a scholar attending the public 
Bchool from a dangerous excavation in the 
schooUiouse yard, omng to the negligenee of 
the town officers. Bigelovi v. Randt^h, 14 
Gray, 641 (1860). 

17. A police officer is not a servant of the 
citj wliioh appoints him, in any such sense as 
to taliie away his right of acdon against it for 
an injury swstained by reason of a defeetive 
highway. Mfaball v. Boston, 1 Allen, ilT 
(1861). 

18. If the expense -of keeping a bridge in 
repair is imposed by stntute upon several 
towns and a railroad company jointly, ivith a 
provision that the municipal authorities of 
one of the towns shall bave th^ care and 
superintendence of it, and shall employ all 
Bervices necessary in tlie care of it, no action 
lies agiunst said town in favor of the railroad 
company, to recover for damages sustained 
by the latter in consequence of a defect in 
the bridge. MoXden ^ Melrose Baitroad v. 
Charlestown, 8 Allen, 245 (X864). 

19. County commissioners, having liud out 
a highway through a town, and across two 
channels of a stream, ordered the town to 
make an embankment, several rods from the 
highway, which should turn ali the waters of 
the stream into one of its channels, and pre- 
vent the necessity of making more than one 
bridge in the highway. The town passed no 
vote and did no uit in the matter, but the 
selectmen caused the embankment to be maile, 
and paid for 'making it by an order on Uie 
town treasurer. Held, that tlie town was not 
liable to an action by the owner of land which 
was flooded and injured in consequence of the 
mailing of the embankment. Anthony v. 
Adams, 1 Met. 384 (1840). 

20. An action of tort will not lie against a 
d.ty for obstructing a stream to the injury of 
a mill, by the erection of a bridge, if the 
bridge is suitably constructed so as to let the 
water pass off with reasonable freedom, at aU 
times, except in case of extraordinary freshets 
not occurring annually. Spragne v. Worces- 
ter, 13 Gray, 193 (1859). See Lawrence v. 
Fairllaven, 5 Gray, 110; Perry x. Worcester. 
6 Gray, 644 ; Wheelej- v. Worcester, 10 Allen, 

SI. Bo action lies against a city for tlie in- 
inry Occasioned to land bounding on a public 
street from the accumulation of water on the 
surface of the street, wliieh (lie city has neg- 
lected to drain. Flagg v. Worcester, 13 Gray, 
601 (1859). 



32. The remedy of an owner of land for 
injury done to his land by the city by making 
an excavation in a public street, and thus 
turning the water accumulated thereon into a 
private drain running through his land, is by 
petition under the Rev. Sts. c. 26, § 6, (Gen. 
8ts.c.44,§ 19,) and not by action of tort. lb. 

23. No action lies against a city for a 
fiulure to keep a public sewer and cesspool in 
repair, whereby waste water aceumulatcs and 
flows into the cellar of a neighboring house, 
which is not connected by a drain with the 
public sewer. Ba/rry v. JjoweU, 8 Allen, 12T„ 
(1864). 

24. A dtjzen who famished cattle to a 
public enemy, at tlie request of tlie selectmen 
and otlier cidzens of the town, in compliance 
with the exactions of such enemy upon the 
town, and to prevent the execution of his 
threats of violence, acquired thereby no right 
of action against tlie town for his indemnity. 
Malihm-toii v. Fraiikfbrt, 14 Mass. 214 
(1817). 

26. An inhabitant of another state, who 
sustains an injury in consequence of a defect 
in a highway, m.iy bring liis action against 
the town or city bound to repair tlie same, in 
any county in the commonwealth. Saymond 
V. Lowell, e Gush. 624 (1860). 

■26. A town which voluntarily pays the fees 
of commissioners appointed by the le^slature 
to establish the boundary Ihie between it and 
another town, under a resolve of the legisla- 
ture providing that such fees shall be paid by 
the towns, one half by each, cannot recover 
from the other town any part of tlie sum paid. 
Sovlk Scitvate y. Hanover, 9 Gray, 4S0 
(1867), 

27. Money charged by a city for a wagon- 
er's license, and paid with a full knowledge 
of the facts, will be deemed to have been paid 
voluntarily, though paid under protest, and 
cannot be recovered back. Cook v. Boston, 
9 Alien, 898(1864). 

23, Selectmen of a town may discontinue a 
suit in equity brought by them to restrain a 
railroad corporation front unlawfully and dan- 
gerously running cars on their road ; although 
a temporary injunction lias been issued; 
and although some of the inhabitants of the . 
town move to come in and prosecute the suit. 
Mears v. Boston ^ M. Y. Oeniral Railroad, 
6 Gray, 871 (1865). 

29. Orders for money, made payable to 
hearer, drawn by the Selectmen of a town and 
acceptedby the town treasurer, williout express 
authority of the town, will not render the town 
liable to an action in die name of any one other 
than the person to whom they were issued. 
Smith V. Cheshire, 13 Gray, 318 (1859), 

30. A town treasurer is not liable in an ac- 
tion for money had and received, to a creditor 
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of (lie tjiwn, for merely neglecting to pay ovei' 
money iu his hands appropriated by the town 
to liia payment of tUe claim of such creditor, 
and ordered to be so paid by tbe eelectmen; 
but the remedy of the creditor is by an action 
Bgainet the town, Weslon v. Gihba, 23 Pick. 
£05 (1889). 

81. In an action brought by a town against 
llie town treasurer for money liad sad received 
by tlie defendant to the plaintiff's use, 
evidence tended to show that the defendant 
had received certain sums aa aucb treasurer, 
which bad not been charged to him in hie an- 
nual settlement, and that, therefore, a larger 
balance should liave been credited to the town 
by him in his account. The defendaat's ah- 
Bwer put in issue any such liability, Eeld, 
that the whole account between the parties 
was neeesaiirily opened, and that the defend- 
ant might show that certain taxes cliarged to 
Mm ill the account had not been legally as- 
sessed, and that he could not legally collect 
them. Adanas v. Fa/rnsworih, 16 Gray, 
(I860.) 

33. A town U not liable to an action by the 
Btato commissioner for the sale of liquors, for 
tbe price of liquors bought of sucli commis- 
sioner on credit by the town agent ftppointed 
under St. 1865, o. 213, § B (Gen. Sts. c. 86, § 
17). Mo/iisjitld V. Sioneham, 16 Gray, 
(1860). But see now St. 1861, c, 186, § 2. 

35. Where a statute reqnures a demand to 
be made in. writing on the mayor and alder- 
man of a<aty thirlry d^s befoie ttie commence- 
ment of !i suit, an agreement iu a case stated, 
that a demand was miide on the city, will be 
understood to be such a demand as is required 
by the statute. JmnwoTiv. Ecyximry, 9 Gray, 
32 (1857). 

3i. Ill aclion against a to^vn to recover for 
work done under a contract in building a road, 
the plaintiff may recOTOr under a general 
count the value of the work, provided it was 
done in good faith and is beneficial to the de- 
fendants, although the contract has not been 
fully performed. Eeed v. Scifuate, 6 Allen, 
120 (1862). 

36. A city, whose charter and ordinances 
provide that no contract shall be binding on 
the city, unless made by some authorized 
agent, and within some appropriation for the 
purpose. Is not liable for legal services, bene- 
ficial-tu the city, performed by counsel re- 
tained by a minority of the members of the 
board of aldermen, without any official action 
of the cilf council or of either branch thereof; 
olUiough the usage of the city has been to pay 
such bills, approved by a committee of either 
board, -without any formal vote. Builer v. 
Gkarlestown, 7 Gray 13 (185G). 

B6. Where a drain wasdugbyasurveyorof 
liigliwajs, for the purpose of raising a legal 
question as to the bounds of a liigUway, and 



tlie town appointed a committee to defend an 
action brought against the surveyor therefor, 
and voted to dcA'ay the expenses incurred by 
the committee, it was held, that the town waa 
bound by such rote, and that the - c< 
were entitled to compensatioa and L 
from the town, for their expenses and b( 
Bancroft v. Lynnfield, 18 Pick. S66 (1836). 

37. It is competent for tlie inliabitants of a. 
town to taie upon themselves the espcnsea of 
a suit against their agent or servant, in which 
the interests of the town are directly involved. 
Babbitt V, Samoy, 3 Cusli. 580 (181!)). 

88. A town baving appointed a committee 
for an illegal purpose, with authority to de- 
fend all suits which might grow out of the 
same, and also voted that all costs, eiipenses, 
and trouble which the committee might incur 
in tlie premises, should he paid by the town ; 
it was held, that tlie town were not liable for 
the services of the committee rendered in 
effecting tlie purpose of their appoiminent; 
but were liable for services performed by them 
in defending an action brought against the 
town on account thereof; Ih-ake v. SiougMon, 
6 Cash. 893 (1860) ; and were also liable for 
professional services rendered by counsel em- 
ployed by tlie committee in defence of such a 
suit. Oushing v. Stovghton, lb. SSa. 

39. The inhahitania of a achgoj district, 
having passed a vote to build a sifloolhouse, 
appointed a committee to select aud purchase 
a lot of land for that purpose, and, upon a re- 
port of the committee,, gave them instructions 
to pm'chasB a particular lot; tlie committee 
accordingly purchased the lot bo designated, 
and as Uie only condition upon which they 
could obtain a conveyance, gave the seller 
their individual note for the purchase money ; 
A deed was then made to the committee and 
tlie otiier inhabitants of the district, in their 
corporate capacity', of tiie lot of land thus 
purchased; the district subsequently rescinded 
their. TOtea reiativB to the building of the 
schoolbouse, and the committee ailerwai'ds 
piud the note which they had given for tlie 
land. In an action by the committee against 
the district, it was held, that the plaintiff^ were 
entitled to recover the som so paid by tiiem, 
notwithstanding they had reason to suppose, 
before the purchase was made, that a meeting 
of the district would be held for tlie purpose 
of rescinding the votes under which thepldn- 
tilfs were authorized to proceed, and notwith- 
standing the rescindingof those votes, and the 
feet that the payment was made by the plain- 
tiff's subsequently thereto. Kinginanr. North 
BHdgmater, 3 Gush, *26 (1848). 

40. A town is not bound by its corporate 
ite, to pay the expenses of a field driver in 

defending a snit hronght for taking up and 

■ pounding cattle running at large contrary 

law; such agreement not being within the 
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Bcope of ft toivn's corpomte powers. Vincent 
v. Ifantuck^, 12 Cusli. 103 (1863), 

41. Oh a vote of a town to indemniiis' Iheir 
selectmen against an; ol^m for dami^es and 
costs of a certain description which may be 
legally substantiated against them, ilie select- 
men mfty nmintain an action against tlie town 
to recover the amount of a judgment rendered 
a^nst them for such damages and costs, and 
the fees of counsel and witnesses, and other 
e^enaes, incurred reasonably and in good 
faith in defending the action in whkh the 
judgment was recovered, without proving that 
the town had notice of the pendency of the 
action. Hadsell v. Hancock, 3 Gray, 626 
(1856). 

43. A vote of a town to indemnify ita three 
selectmen against any claim for damages and 
costs of a certain description which may be 
legally substantiated against them or either of 
them, will support a joint action against the 
town by two of tlie seleetmen, without joining 
the third, to recover tiie amount of a judg- 
ment for such damages and costs recovered in 
an acUon against the two, and paid by one of 
them, and also the reasonable expenses of de- 
fending the action, paid and incurred by tlie 
two sepniately. lb. 

*S. An action of tort hes against n city to 
recover damages occasioned by tlie obstruc- 
tion, owing»io negligence on the part of the 
city, of a natural watercourse, through a cul- 
vert under a highway, althouglt the plaintitf is 
the owner of the land on both sides of the 
highway. Parker t. Lowell, 11 Gray, 858 
(1858). 

44. In an notion against a city for damages 
suffered by the obstruction of a culvert for a 
watercourse under a liighway, the judge in- 
structed the jury that the burden of proof was 
on the plwntiff to show that the injury sus- 
tained by him waa attributable solely to tlie 
negligence of the defendants in omitOng to 
remove tlie obstruction, and that in (he ab- 
sence of any proof of neglect or want of care 
by the plMuUif or a stranger, in any way con- 
tributing to the injury or to tlie obstruction in 
the culvert, if the defendant through negli- 
gence suffered the culvert to be obstructed, 
and the injury was caused by reason solely of 
said obstruction, the defendants would ha lia- 
ble. It was held, tliat the defendants had no 
ground of exception. lb. 

45. Inhabitants of a town are not competent 
to be appraisers of land upon the eslent of an 
execution in favor of the town. Boston v. 
Tileaton., 11 Mass. 483 (1814). But see Gen. 
Sts. c. 123, § 13. 

46. If the defendants in an action brought 
in fhvor of a town have filed an affidavit of 
merits at the first term, the olQcctiou that the 
action was brought without the authority of 
the town cannot be tafeen after the expiration 



of tliat term, even though they have leave to file 
their answer in the vacation. Woipole v. 
Chay, II Allen, (1865). 

47. A citizen of a town who enlisted in the 
military service of the United States after a 
vole of the town to pay a monthly sura to each 
citizen thereof who should so enlist had been 
terminated, under St. 1801, c. 222, § 2, by the 
lapse of ninety days, cannot miuntain any ac- 
tion against the town !» recover the bounty so 
voted. OurHs v. Fetnlroke, 11 Allen, 
(1865), 

48. If prior to St. 1861, c. 223, a town has 
voted that a certain sum monthly should be 
paid to each citizen of the town who should 
enlist in the military service of the state, with 
the intention of serving in the army of the 
United States, if all d p dtiz h o 
enlisted under tl m un t- 

recover such p m g 

ninety days from nlis m 

Pembroke, 11 Al ( ) 

49. Becelving at w a 
soldier from rec g a 
may be entitled te n 
wiiich he enlisted, lb. 

60. A vote passed at a town meeting, ap- 
pointing a committee "to settle the dispute" 
between the town and the plaintiff, was held 
not to take the plaintiff's demand out of the 
statute of limitations. Fiske v. Needha/m, 11 
Mass. 452 (1814). 

51. A vote of an authoriaed committee of a 
city, electing their clerk cilj engineer ibr a 
year from a subsequent day, duly recorded, 
and signed by him as their clerk, is suMcient 
to take his appointment out of the statute of 
feauds, although tbe smount of compensation 
is not named in the vote. Chase v. Jjoieell, 
7 Gray, 33 (186ii). 

See Annexatios and Divisiom ob Towbs, 
5; Appropbiations, 20-23; Contraotb; 
Dogs, 2; Blbctions, 25-32; Einancb; Fike; 

FlBH, 6-8 i GUKPOWOBK j Hkalth, 14 ; 

HocsBa OP CoKHBCTioN AND Jails ; Oem- 
CBRS; OBDraANCKS; Paupers; Penalties; 
Schools, 24, 27, 83-37 : Sv.wkws and Uraihs ; 
Taxes j TnBAsnEEit! Wateb, 2-4; Ways. 
Sst-qf. 

63. Where the official bond, given to a 
town by a collector of taxes and his sureties, 
is several as well as joint, and the collectov 
brings an action against the town on a demand 
which is itaelfthoBulueot of SGt-off, the defend- 
ants may set off their claim on such bond for 
money which the plaintiff has received on tax 
bills committed to him for collection, and 
whicli he has not acctiunted for nor paid over. 
DoneU'-n v. CoUrain, 4 Met. 430 (1842), 

58, Taxes, being neither judgments nor 
contracts, are not Uie sutgect of set-off under 
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the pro-visions of tlia Eev. Sts. c. 96 (Gen. 
Sts. 0. 130). Feirce v. Boston, 8 Met. 520 
(18i2). Bee Commonwecdih.v. Phcmia Banic, 
11 Met. 136; Appleioa v. Bbpkins, 6 Gray, 
633. 

Trusise Process. 
Bi. An order of a citj coancU, upon laying 
out a street, tliat a certain sum be paid, as 
damages, to aparty cer whosa land the street 
was kid out, does not constitute a. debt due 
from the city, and therefore does not make 
ttie city liable as trustee of such party, under 
the proviBJoiis of statute regulating the trustee 
process, 'FeUoms v. Duacan, 13 Met. 332 
(1847). 

55. Payment of money by a town to tlve 
prudantial commitlee of a school district in 
the town, for the purpose of being pdd over 
to aninstructorof a sehuol for his wages, does 
not make the committee liable in the trustee 
process its the instruutor'B trustee, nor dis- 
charge the town from its liability to tlie in- 
straotor. Giarlc v. OTeat Barrington, 11 
Pick. 2S0 (1831), 

56. A city offluer, who is chosen for a year, 
subject to be removed from office at any lime, 
at tlie will of the mayor and aldermen, and 
whose salary is payable quarterly, may legally 
make an aasignment of a quarter's salary be- 
fore tlie quarter expires. Brackeit v. Blake, 
7 Met. 835 (18*4). 

57. Future wages to be earned under an 
existing appointment as watchman of a city 
may be assigned, by an order addressed to the 
treasurer of the city; and such an order, giv- 
en in the middle of a month, for " the amount 
on my month's wages, when due," means the 
wages of tliat monlh. Maeomber v. Doane, 
2 Allen, 5*1 (1861) ; and see lb. 40. 

68. A city cannot be charged as trustee of 
a teaciier of a public school, paid by a quar- 
terly salary, upon a process of foreign attach- 
ment served in the middle of a quarter. Mad- 
ley V. Feabody, IS Gray, 200 (1869). 

59. A county is not chargeable, in a trustee 
process, for compensation due to a juror and 
ordered to be paid from the county treasury, 
Williams v. BoM-dman, 9 Allen, 670 (18G5). 



AMUSEMENTS. 

1. Under St. 1821, c. 110, authorizing the 
mayor and aldermen of Boston, to license 
theatrical exhibitions, the license need not be 
in writing. Boston v. Schafer, 9 Pick. 415 
(1830). 

2. Under the provision authorizing the 
mayor and aldermen to license theatrical ex- 
hibitions, " on such terms and conditions as 
to them may seem just and roasonnble," they 
may exact money for the license. lb. 



3. An action on a promise to the mayor and 
aldermen to pay for a license, is rightly 
brought in tlie name of the city, the mayor 
and S-dermen being merely agents of the city. 
lb. 

i. It is competent to the legislature to 
grant to a city or town, power to exact the 
payment of money as one of the conditions of 
granting a license for theatrical exhibitions. 
lb. 

5. A school for the teaching of dancing 
does not require a license from the mayor and 
aldermen or selectmen, alihough admittance 
thereto is paid for on each evening, Oom- 
monwealth v. Gee, G Cush. 174 (1850). * 



1. The act for the annexation of Charles- 
town to Boston, (St. 1854, c. 433,) is nncon- 
stitutional and wholly void ; because it under- 
takes to erect the territory of Charlestown, 
until the next decennial census, into a repre- 
sentBlJye district which is neither a town nor 
a city ; and contains no adequate provisions 
to secure to the inhabitants of Charlestown 
their rights to elect representatives and sena- 
tors in the general court, and representatives 
in congress. And the mayor and aldermen 
of Charlestown were therefore justified in 
refusing to certify to the eecretary of tlie 
Commonwealth tlie result of the voles of the 
inliabitants of Charlestown accepting said act. 
Witri'env. Charksfoim, 2 Gray, 84(1854). 

2. Where a part of a town had been an- 
nexed to and made part of a parish in another 
town, wjlhout notice to such town or to tiie 
inhabitants of the part so annexed, and the 
same had been acquiesced in for nearlj; eighty- 
years ; it was held to be too late for this 
court to inquire into the constitutional author- 
ity of the legislature to make such annexa- 
tion. Gabby. Kingman, 15 Mass. 197 (1818). 

3. When an act tneorporaiing part of a 
town and constituting it a new town provides 
that all the debts due to or from the origmal 
town shall be divided between the two towns, 
in proportion to the state valuaSon, and that 
the poor, with which, the original town was 
tiien chargeable, together with those then re- 
moved therefrom and afterwards returning for 
support, shall be divided in the same propor- 
tion, — tlie legal construcUon of such a pro- 
vision is, that the debts are to be paid to or 
by the original town, who may be compelled 
by the new town to pay over to it its propor- 
tion of debts received, and may compel such 
new town to reimburse its proportion of debts 
paid ; and that the charges of maintaining the 
poor, and not their person.^, are to he divided, 
each town having a remedy against tlio other 
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for a reimburaement of any excess of such 
ohareea beyond ils dua proportion. Brewster 
V. Harwich, 4 Mass. 278 (1808). 

i. Sneh a provision does not affect tlie 

" y of the inhabitants of oilher of 



thetc 



II. 



la divided, and apartof 
y town, after the eom- 
in equity by anch town 
against a railroad corporation, for a ntiisance to 
a public higliway, which, upon the division, fell 
ffilJiin the limits of the new town, and the act 
for the division provided that such suit sliould 
be oesumed, and might be prosecDt«d to final 
judgftient, by the new town, at their expense 
and for their benefit, but in tlie name of the 
old town; it vras held, that the division did 
not operate to vacate or otherwise affect the 
suit. Springfield v. Connectieut River BaM- 
road, 4 Gush. 63 (1849). 

6. The act incorporating a new town, cre- 
ated partly from the town of B., provided that 
it should be entitled to a proportion of all the 
property, rights and credits of B. It was 
held, that such new town was not therefore 
entilied to any part of a fund arising from the 
Bale of land originally appropriated to the use 
of the ministry in the town of B. Harrison 
T. Bmdgeion, IG Mass. 16 (1819). 

7. Where part of a town is set off from one 
county and annexed to a torfn in another 
cotinty, by a statute which provides that " all 
taxes heretofore assessed shall be psud in the 
same manner as heretofore," and that the 
first town " shall be holden to make the same 
appropriations on the territory thus set off, 
for roads, the current year, as though this 
act had not passed;" a highway which the 
county commissioners of the first county, 
before the act of separation took efTect, laid 
out and ordered to be built by the first town, 
must be completed by that town, and its com- 
pletion may be enforced by said commis- 
sioners, if it be proved that the town made an 
appropriation and assessed a tax for the pur- 
pose before the act took effect; but notother- 
wiae. Norwich v. Hampden, 4 Gray, 172 
(1865). 

8. St. 1853, c. 114, incorporating the (own 
of Nahant from the city of Lynn, and pro- 
viding that it should be entitled to receive of 
the city of Lynn its proportion of all the cor- 
porate property then owned by Lynn, did not 
transfer or vest in Nahant the title to any 
real estate owned by Lj'nn. It gave them the 
right to receive their proportion of tlie cor- 
porate property. But when their proportion 
was ascertained, a conveyance would he ne- 
cessary to pass the tille to real estate. Sibj- 
mons V. Nahant, 3 Allen, 316 (1862). 

See Pacfbhs, 32, 62, 105-136, 237, 266 i 
Tasks, 33, 47, 63. 



APPEENTICES. 

1. Under St. 1793, e. 69, g 4, (Gen. Sts, c. 
Ill, §§ 4, 5,) which provides that in certain 
cases male children may be bound out aa 
apprentices by Die overseers of the poor 
" until they come to the age of twenty-one 
years," the overseers are not authorized to 
bind out a male cliild to serve as an appren- 
tice until he shall be twenty years of age. 
EeideSv. Congdan, 16 Pick. 44 (1834). 

2. The same statute requires that in inden- 
tures of apprenticeship by overseers of the 
poor, provision shall be made for instructing 
the male children " to read, write, and cipher " 
and "for such other instruction, benefit and 
allowance, either within or at the end of the 
term, as to the overseers may seem fit and 
reasonable." It was held, that an indenture, 
in which the master merely covenanted to 
give the apprentice " the privilege of all the 
town school usually taught in the town " was 
void. lb. 

8. An indenture of apprenticeship entered 
into by overseers of the poor, which does not 
contain a provision fer the instruction of the 
minor in reading, &c. pursuant to the statutes, 
is void in regard to all the parties. Butler v. 
Hubbard, 5 Pick, 250 (1838). 

i. The covenants in an indenture of ap- 
prenticeship tliat the apprentice shall serve, 
and that the master shall instruct him and 
provide for him, are Independent; so that if 
the apprentice, by reason of incurable illness, 
becomes unable to learn his master's trade, 
or to perform the stipulated services, the 
master cannot of his own authority put an 
end to the contract. I'oteers v. Ware, 2 Pick. 
451 (1825). 

6. So if tlic apprentice steal his master's 
goods. lb. 

6. Tho selectmen of a town, who were ex 
o^cio overseers of the poor, no persons having 
been especially chosen overseers, bound out 
a child as an apprentice, by an indcntuLO 
wherein they designated tliemselves simply aa 
selectmen. It was held, that the indenture 
was valid; and an action brought upon it by 
overseers of the poor was sustained. Foaers 
V. Wai-e, 2 Pick. 451 (1835). 

7. Where the master cut out his signature 
from the indenture, by . permission of one 
only of the selbctm^, it was held, that he was 

discharged of the contract. lb. 



APPROPRIATIONS. 
1. It is doubtful whether atown can legally 
vote to pay for property flirnished by a citizen 
to a public enemy, at the request of tho select- 
men, in compliance with the exactions of such 
enemy upun ihc town, and to prevent the ex- 
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eculion of his threats of violence. Salibur- 
tonv. Frankfort, 14 Mass, 2ii (1S17). 

2. Towns iiave no authority, without special 
authority from the legielature, in time of war 
and danger of hoatiie invasion, to ralae money 
to ^ve additional wages to the militia and for 
other purposes of defence. Stetson v. Kemp- 
ton, 13 Maaa. 272 (1316). 

3. A town have no authority to vote money 
for the puroliaeo of uniforms for an artillery 
com|iany; and will be restrained by injunc- 
tion from paying the money, even after the 
officers of Uie company, npon the faith of an 
order drawn in their favor by the selectmen 
on the town treaanrer, have purchased the 
uniforms and deposited them in the armory, to 
bo there kept as the property of the to'"" 
aajlin V. aopUnion,, 4 Gray, 503 (1856). 

4. If an espenditure of money was reas 
ably necessary and proper to enable towns 
fill the quotaa of troops allotted to tiiem 
spectively In the late war, it was competent 
for the legislature to authorize the appropria- 
tion of money for Uiat purpose, or to confirm 
and make valid the doings of towns in raising 
money for that object. Fomle^- v. Danvers, 
8 Allen. 80(1864). 

6. The legislature have power to authorize 
towns to raise money by taxation for tlie pur- 
poee of refunding sums which have been con- 
tributed by iodividuals into a common fund 
for the general purpose of filling quotas of 
troops under cidls of the President of the 
United States during the recent war ; but not 
for the purpose of refunding sums paid by in- 
dividuals for substitutes. Wredand v. Hast- 
ings, 10 Allen, 570(1865). 

6. The building of a theatre, a (aicuB, or 
any other place of mere amuaemenl^ at the 
expense of the town, conld not be justified 
under the term "necessary town charges." 
Hor could the inhabitants be lawftiUy taaed for 
the purpose of raising a statue or monument, 
these being matters of taste and not of neces- 
sity; unless, in populous and wealthy towns, 
they should be thought suitable ornaments 
tobidldings or squares, the raising and main- 
fenaneo of which are within the duty and care 
of the governors or ofacers of such towns. 
Faokeb, C. J., in Stetson v. Kempton, 13 
Mass. 379 (181G). 

7. Cities and towns in this commonwealth, 
by virtue of tlieir general powers, have anthor- 
llf, in tlieir corporate capacity, to build a 
market-house, to appropriate money therefor, 
and to assess tlie same upon the inhabitants. 
Spavldiiigf v. Lowell, 33 Hck. 71 (1839). 

8. Where a town built a market-house two 
stories high, and appropriated the lower story 
for a market, wliich was boiia fide their prin- 
(Spal and leading ohjoct in erecting the build- 
ing, it was held, that the appropriation of the 
upper story to other subordinate purposes 



was not such an excess of authority as to 
render the erection of the building and the 
raising of money therefor illegal. lb. 

9. A town wliich acts also as a parish, may 
r^se money to repair a meeting-house as a 
compensation for the use of it for municipal 
purposes, or to pay a sexton for ringing the 
bell for town ineetinga, but such design 
should appear in the vote; for ■prima, facie 
money to repair a meeting-house, or for the 
pay of a sexton, is for parochial and not mu- 
nicipal purposes, and cannot be assessed on 
such inhabitants as are not members of the 
parish. Woodbury v. Hamilion, 6 Pick. 101 
(1828). 

10. Towns have no authority to expend 
money, or pledge their credit, to celebrate the , 
anniversary of the surrender of Cornwullis, 
Tosh V, Adams, 10 Cosh. 353 (1352). But see 
St. 1801, c. li}5. 

11. A town lias no authority to appropriate 
money for the celebration of the fourth of 
July. Sood V. Lynn, 1 Allen, 103 (18CI). 
Gerry \. Stcmekam,lb.319. But see St, 1881, 
c. 165, 

12. A town has authority to provide for the 
support of a public clock, and to assess ths 
expense tliereof upon the inhabitants of the 
town. WiUard v. Ncwhm-yport, 12 Pick, 227 
(1831). 

13. A town voted to ritise and appropriate a 
certain sum for purchasing a fire engine, pro- 
vided that the same amount should be raised 
by private subscription within ninety days, 
the engine to be located hy the selectmen. A 
subscription was obtained for the sum re- 
quu'ed, but on condition that Uie engine should 
be located in a particular place designated, 
and in consequence the assessors declined ac- 
cepting it. Thereupon, with the consent of 
a portion of the subscribers, but without the 
knowledge of the others, the condition waa 
erased; hut one of the subscribers verbally 
guaranteed to the assessors the payment of 
the whole sum; and in this form the subscrip- 
tion was accepled, and the sum voted by the 
town was assessed, Eeld, that there *yaa a 
substantial compliance with the proviso of tiie 
vote, and, tlierefore, that the assessment was 
authorized, Torrey v. Milbary, 31 Pick. 64 
(1838), 

14. A town is authorized to appropriate 
money for the repairbf fire engines used for the 
purpose of extinguishing fires therein, whether 
they belong (o the town or were purchased by 
private subscription. AUert, v. Ta'anion, 19 
Pick. 485 (1837). 

15. A town has authority to appropriate 
money for the construction of reservoirs for 
water to supply fire engines. Hardy v. WcU- 
tham, 3 Mot. 183 (18*1). 

16. A town has no authority, it seems, to 
erect an embankment or other separate work, 
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wholly dataclied from a road, for the purpose 
of fecilitating Uie making, niaintenanee, or 
future repair of the rood. Anthony v. Adams, 
I Met. 2bO (18*0). 

IT. A town has no authority to raise money 
to aid in tlie construction of a, load which by 
law is to be made at the expense of the coiinCy, 
and uonsequuntly a tax laid by the town for 
the purpose of collecdug the money is illegal 
and void. Farsons v. Goshen, 11 Pick. S96 
(1881). 

IS. A town is authorized to indemnify its 
officers against any liability which they may 
incur in the buna fide discharge of their duties, 
althotigh it turn out thsit they have exceeded 
liieir legal rights and authority. Bancrofi v. 
Lynafidd, 18 Pitk. E8C (1836). 

19. A town may appfoprinte money to in- 
demnify its school committee fur expenses 
incurred in defending an action for an alleged 
libel contained in a report made by tliem in 
good fiiith, and in which juilgoient has been 
rendered in their favor. Fa31er v. Groton, 1 1 
Gray, 840(1858). 

20. In 1819 ft town voted to rmse a sum of 
money for state, county, and town taxes; and 
the same was assessed, collected, and pidd in 
doe proportions into the state, county, and 
town treasuries ; but in conse([uenco of irreg- 
ularities in the assessors' proceedings, the 
assessment was held to be illegal, and the as- 
sessors, to prevent the biinging of actions 
against tliem by persons whose property had 
been disti'ained, refhnded each a third part of 
the amount which had been collected by dis- 
tress, and afterwards, in 1824, the town voted 
to raise a sum of money, and to direct the 
town treasurer to pay over, when it waa col- 
lected, to the assessors, the amount which they 
liad so refunded for the use of the town. It 
was held, that without such a vote the town 
could not have been compelled to indemnify 
the assessors. NeUon. v. Milford, 7 Pick. 18 
(1828). 

21. Held, also, that this vote was a promise, 
founded, so far as regarded the town tax, on 
a, valid consideration, and that it could not be 
resiunded by a subsequent vote. lb. 

22. Held, also, that in respect to the state 
and county taxes, tliis promise was without 
consideration. Jb. 

23. HAd, also, that tlie plaintiff, one of the 
assessors, might bring his action against the 
town to recover his tMrd part embraced by the 
promise; but that his oivn tax, paid by him 
voluntarily, was not included in the pror' 
and could not be recovered back. lb. 

34. The power of towns to vote and grant 
money for the support of town schools is n ' 
restricted to the amount that is necessary 
support the schools which the Bev. Sts. e. 2 
§§ 1-6, and GO, (Gen. Sts. c. 38, §§ 1, 2, 14 
reqnire them to support, under a penalty f 



refusal or neglect so to do; hut they Irnve 
power to vote and grant money for the sup- 
port of other town schools, for instruction in 
other branches of knowledge which the revised 
statutes do not require to be taught in such 
schools. Gushing v. Neicburypm-i, 10 Met. 
608 (1845). 

24 o. A town which had raised money for 
the support of all the schoois required by law, 
and liud supported them, (Hbo raised money to 
support, and did support, a female highscllool 
for the purpose of teaciiing book-keeping, 
algebra, geometry, history, rhetoric, mental, 
moral aud natural philosophy, botany, tlie 
Latin and French languages, and other higher 
branches of knowledge than were taught in 
the grammar schools of tliu town. It was held, 
that this was a town school, within the mean- 
ing of the revised statutes, and that the money 
for its suppovt was legjjly raised by tax. lb, 

25. A town which had received its portion 
of tlie surplus revenue of the United Stales, 
under St. 1837, c. 86, voted that the same 
should be lent equally to each and every In- 
liabltant, that the notes of tlie individuals re- 
ceiving the money should be taken therefor, 
payable when tlie state government should 
call for the money, and that sureties sliould 
not be required on such notes. Held, that 
such A disposition of the money would be a. 
violation of tlie provision of tlio statute tliat 
towns shall apply their portions of sudi sur- 
plus revenue, or the Interest tliereof, to those 
public ohjeets of expenditure, for wliich they 
might lawAiIly raise and appropriate money, 
and to no otliec purpose. Sinanons v. Man- 
oiier, 23 Pick. 188 (183!)). 

26. Towns have no authority to raise money 
for the purpose of abating a particular claiis 
of taxes; and, tlierefore, had do right to ap- 
propriate the interest of the portion of the 
surplus revenue of the United States distri- 
buted to them under St. 1837, c. 85, for the 
payment of poll-taxes. Codley v. G^-ajyuilli, 
10Cush.66(1852). 

27. Cortam surplus revenue of the United 
States having been distributed to the several 
states, and the share of this commonwealth 
thereof having been by St. 1837, c. 8j, de- 
posited with tlie towns, to be applied "to those 
public objects of espendltuie for wlilth tliey 
may now lawflillyjaiae and appropribite mon- 
ey," a town was enjoined from loaning Its 
portion of the same to its inhahlLmls indl , 
vldually, on their personal security Fo]i i 
Holifaa, 12 Cush. 410 (185S). 

28. A tow;n has no authority to ippiopmte 
money for Uie payment of expenses incurred 
by indivlduUs, prior to its corporate eustenco 
as a town, in procuring the passage of its 
charter. Frost v. Belmont, 6 Allen, 1 jJ (laCS) 

29. A town is not responsible for Uie fidelity 
of its fleld drivers ; and is not hound by its 
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corpoiMto vote, to pay the expenses of a 
driver in defending a suit brought for taking 
iip snd impounding cattle running at large 
contrary to law; such agreement not being 
within tlie scope of a town's corpornlfl powers, 
Vincent v. Nanhickei, 13 Casli. 103 (1853). 

SO. TlieSt. of 18e3, e. 88, does not legalize 
a rota of the iclmbitanta of a town to pay 
money to persona wlio had already enlisted in 
ijie sei'Tioe of the United States. Fowler v. 
Darners, 8 Allen, 80 (1864). 

See Fisasob; Public BtnLDisca, 1. 
Of the Kemedy in Equity in Cases of iUegal 
Appropriatio 7is. 

Bl, Under St. 1847, c. 87, (Gen. Sta. o. 18. 
g 79,) the supreme judicial court have juris- 
diction in equitj, upon a proper case being 
made, to compel the restoration of money, witli 
interest tliereoiti to the treasury of n town, 
whichlmsbeen taken therefrom andftppliedto 
illegal purposes by officere of £he town, under 
a vot* of a minority of the inhahitanlsi thereof. 
Frost V. BelmoKt, Q Alien, 153 (1868), 

32. This court will not restrain by injunc- 
tion the collection of a town tax " for contin- 
gent expenses," if it appears that the objects 
for which the money is wauted were stated 
orally at the meeting at wliich the vote to 
raise the money was passed ; that no objection 
to the form of the vote was then msde ; tliat 
tlie objects for which it was raised were neces- 
sary expenditures of the town; that no appro- 
priation of any piii-t of tlie money to any un- 
lawful purpose is intended; and that for many 
years the town has been in the luibit of pass- 
ing voles to raise money in that form. Free- 
land V. Bastings. 10 Allen, 570 (1866). 

33. An iiyunction will not be granted to 
restrain the payment of money illegally voted 
by a town, if the petitioners hure been guilty 
of gross lachee, and knowingly have permitted 
others, to incur liobilitiss in |ood faith, rely- 
ing on such appropriation for reimbursemene. 
Tash V. Adams, 10 Gush. 263 (1S62). . 

84. A delay of ten months by Inhabitants 
and tax payers of a town before bringing their 
bill to restrnin the payment of money for ex- 
penses already incurred in draining a pond, 
under a vote of tlie t«wn, is such laches as 
will forfeit their right to equitable relief. 
ffiaiM-y. Melrose, 1 Allen, 166 (1861). 

35, i town must he a party to a bill in 
equity to restrain its treasurer from paying 
out money voted tor illegal purposes at legal 
meetings of the town. Allen v. Turner, 11 
Gray, 436 (1858). 



ASSESSORS. 



BONDS. 

1. A town treasurer and collector is liable 
on bis bond for not paying over money col- 
lected by him, although the same lias been 
stolen A:om him witliont Ills, fault, ffcmeoelc 
V. Baxeaa-d, IS Gush, 112 (1853). 

2. A bond executed to a town hy its col- 
lector of taxes, and placed in the hands of tlie 
town treasurer, may be enforced against the 
collector and his sureties, without proof of 
its approval hy the selectmen, or of its deliv- 
ery. Wendell v. FleivMig, 8 Gray, 613 (1357). 

3. Defects in the warrant and tax Est com- 
mitted to a collector of taxes constitute no 
defence to an action on his bund by a town, 
to recover money received by hira for taxes, 
and not paid to tlie town. Sandwich v. PisTi, 
2 Gray, 298 (1854). 

4. Where a town, yearly, for four succes- 
sive years, charges a collector of taxes in ac- 
count wilh the amount of taxes intrusted co 
him for collection, and with the balance of 
the previous year's account, and credits bim 
with the money received from liiin, and with 
the balance carried to the next year's account, 
and no other pp p n he sums paid 
by him is mat h p y tliey will be 
applied to the gt m f the earliest 
charges; and b b ub year's ac- 
count, exoep h IS b g thus extin- 
guished, the wn m y er the .final 
balance of blm d h t in an action 
on bis bond fo lb. 

6, When the same person is collector of 
taxes for two successive years, and pays to 
the town the arrears of taxes collected on the 
tax list of the first year, with the money col- 
lected on the tax list of the second year — the 
town not knowing whence the money came — 
and fails to perform the tondirion of his 
offlcial bond for tlie second year, his sureties 
on that bond, when sued for his default, are 
liable to the extent of the default, and are not 
entitled to deduct the amount so paid by him 
for the tiixes of the first year. Coleram v. BrfZ, 
Met. 499(1845). 

6. When a collector is removed from office 
within a year after the taxes are committed 
to him to collect, his sureties, if sued on his 
official bond, may give evidence, fertile pur- 
pose of reducing damaged; that the uncollected 
taxes of cert^n petsons on Ills tax list could 
not be collected, by reason of tbeir inability 
to pay. Otherwise, if the collector was not 
removed until after a year from the time when 
the taxes were committed to him. lb. 

7. When a collector of taxes is retuoyed 
from ofSce, he and his sureties are liable, on 
his official bond, for auch part of the taxes 
committed to bim as are lost hy reason of his 
remissness, although tlie imoollectstl taxes 
have been committed lo ' ' "' ' 
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has also given bond for the faithfltl discharge 
of the duties of hie ofSce. lb. 

8. If a collector of tai^e, who has given 
bond to the town treasurer, instead of to the 
town, carries money, collected by him for 
taxes, to the treasurer, and would pay it 
to him, if payment were required, and the 
treasurer thereupon agrees with him, witliout 
the consent or knowledge of his sureties on 
the bond, tdat he may keep the money for a 
time, and pay his own debts with it, and he 
does so, the snredes are thereby discharged 
from tlieir liability for the money so retained. 
Johnson y. Mills, 10 Cusli. 503 (1852). 

9. Payments made by a collector of taxes 
in behalf of the town, and allowed to him by 
the totrn in account, cannot be again allowed 
him in an action by the town on liis ofBcial 
bond. Oheshirev.Mo'i«land,iaGT3.j,m(lS5<:^ 

10. In an action by a town on the bond of 
ils collector of taxes, amounts paid by the 
collector on negotiable orders drawn by the 
selectmen upon liim cannot be credited to the 
defendants. lb. 

11. In snch action interest is Co be allowed 
npon the amount due from the time of a 
demand upon the collector. lb. 

IS. A constable's bond in the cily of Boston 
is properly made to the treasurer of the city, 
. nnder the present statutes. F/'oei/ v. Good- 
vin, 6 Allen, 109 (leSS). 

18. The condiiion of a conatable'a bond, 
which prorides that " he shall faithfully per- 
form all the dutifea of a constable in the service 
of all civil processes which may be committed 
to him," is not broken by his failure to pay to 
the plaintiff in a writ mono}' intrusted to liim 
for Chat purpose by tlie defendant therein, 
after completion of the service. Boston v. 
J/oo»-e,S Allen, 126(1861). 

14. The St, of 181i, e. 165, which provides 
that no action shall be brought on the bond of 
a constable given to tiie treasurer of the city of 
Boston for a breach of the condition thereof, 
until a judgment has first been recovered on 
account thereof agdnst the constable, is unre- 
pealed and in full force. Galder v. Sayms, 
7 Allen, 387 (1863). 

15. A bond, given to tiie selectmen of a 
town and tlieir successors in office, for the 
faithful performance, by the principal obligor, 
of the duties of treasurer and collector of the 
town, is not a bond required by law. and no 
action can be maintained thereon in the name 
of the successors of the obligees. Sientns v. 
£ai/, 6 Gush. 229 (1860). 

16. A bond given by a tn 
collector of taxes, not to the tojrn, 
by Rev. Sts. c. 15, § 80, (Gen. Sts. c. 18, § 72,) 
but to the selectmen of the town, is valid '' 
common law; and tiie selectmen may mai 
tain an action upon it for the benefit of tl 
town. Swedser v. Bay, 2 Gray, 49 (1854). 



17. After a collector of taxes had given 
bond with sureties for the collection of a tax 
of $2,572.83, it was ascertmned that the tax 
was erroneously assessed, the assessors having 
added more than five per cent, to the amount 
of the tax voted, and the tax was, therefore, 
reassessed and made to amount to tlie sum of 
#2,490.01, and, without tlie knowledge of the 
sureties, the condition of the bond was altered 
soas t» stipulate for the faithful collection of the 
new tax. Meld, tliat the sureties were thereby 
discharged from alt liability under the bund. 
Doaae v. Eldridge, 16 Cfray, (1860). 

18. A bond given by a county treasurer for 
the faithflil discharge of the duties of bis office, 
is intended to protect the public from defaults 
of the officer occurring during the year for 
which he was elected. Bigelom v. Bridge, 8 
Mass, 274 (1811). See Chelmsford Go. v. 
Dentaa'ist, 7 Gray, 1 ; Middlesex Mamuf. Co, 
V. Lavjrence, 1 Allen, 339; Lexvugion, ^c. 
RaUroad v. Elwell, 8 Allen, 371. 

See AoTwss, 4, 6, T, 62; SniLS, 2, 3. 



BOUNDARIES. 

1. The recent perambulation of a line be- 
tween two adjoining towns by the selectman, 
affords strong, but not conclusive evidence, 
tliat it is tiie true Une. Fi'eemart v. Kenneij, 
15 Pick. 14(1383). 

2. Perambulations of the boundaries of 
towns by the selectmen are no evidence against 
the Commonwealth of the title to flats within 
those towns. Comntonuiealth v. Eoxbury, 9 
Gray, 451 (1357). 

3. Upon the division of Boston into wards, 
in 1822, a part of die boundary line of the fifth 
ward was described, in the return of the select- 
men, as running by the river, wluch was a 
navigable arm of the sea. It was held, that 
Ihe exterior boundary of said ward did not 
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boundary betw 
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line by bound d d I 

added, "Some d f ra 11 tn I 

natural, bound ly d x b g f 

territory are in I d 1 q tly it 

supposed that' th tl f th 1 "i 1 t 

will be necessary to render valid tlie arrange- 
ment agreed lo." The legislature a^erwards 
passed an act declaring that the lines thus de- 
fined "should constitute and be considered 
the boundary lines between the said tflwns, 
and the territory and jurisdiction on either 
side of said line as hereby established ai-e ac- 
cordingly confirmed to smd towns respec- 
tively." Meld, that neiU\er the agi'eementof 
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the towns nor the act of the legislatura af- 
fi^ttad the title of the Coramonwealtli to t)ie 
seashore within one of tlie towns. Coramore- 
Tvealth. V. Roxbwry, 9 Gray, 151 (1867). 
See AoTiOHs, 26; Wirs, 114, i6(}-40O. 

BOUNTIES TO VOLUNTEERS. 
See Actions, 4T-i9; Avpkopeiations, 4, 
5,30; CoNSiiiuiioKAi. Law, 3 ; Cohiracts, 
2o-29. 

BEIDGES. 
See AcTiOKS, 18, 20 ; OrFrcBBS, 48 ; Seifees 



BUILDINGS. 

1. The enlarging and fitting up ns a Every 
sliible, in Boston, tcitliin one linnclred and 
seventy feet of a cliurch, of a dwelling-house 
wliieU was built before the passing of St. of 
1810, c. 124, is an "erecting" of a livery sta- 
ble within ihs meaning of that statute, and, 
wliile the building is used and improved as a 
livery stable, renders the omner or keeper 
liiereof liable to the penalties imposed by that 
aet. The St. of 1810, c. 134, la not repealed 
byBev. Sts. 0. 68, §4(Gen. Sts. C.88, §31). 
Hastings v. Aiksn, 1 Gray, 183 (1864). 

2. Thechief engineer of the flee department 
is a very proper person to commence a suit 
uoiSer St. 1836, c. 139, to insure obedience of 
the law regulating the erection of wooden 
bnitdings in the city of Boston. But such 
suit must be brought within one year from 
the erection of tlie building, or no penalty 
CRn he enforced against the person erecting 
the building, in sudi suit or in any subsequent 
prosecution under said stntute. And tiie stat- 
ute, hegins to run, as to the penal^, from the 
time of the ereetion, and not from the time of 
the completion, of the building. BarmBoat 
V. FoUing, 3 Gray, 13* (1854). (Butwooden 
buildings erected in violation of the statute 
mny he abated at any time as common nuisan- 
ces by the mayor and aldermen. St. 1S47, c. 
132.) 

3. Where a by-law of a city proliibits the 
moving of buildings through the public streets, 
witliout a license granted by the mayor and 
aldermen, the board of aldermen cannot dele- 
gate to the mayor alone the power to grant 
Eueli licenses. Day v. Oreen, 4 Cusii. 433 
(1849). 

4. The mayor of a city, who, under the au- 
thority of an order of the board of aldermen, 
wliit^li thay hivd no power to pass, has granted 
a license i'or the moving of a building through 



the streets, is nof estopped, in an action of 
trespass against him, for reitioving the build- 
ing out of the street, where it has been left by 
the owner in the course of anch removal, to 
set up the invalidily of the license, lb. 
See Obdlhahoeb, &c. 9 ; Pdhlio BinLniHQS. 



CARRIAGES. 

1. Under the provisions of the iiet of 1847, 
c. 234, (Gen. Sts. c. 19, § 14,) the mayor and 
aldermen of the city of Boston have autliority 
to make regulations as to the use of omni- 
buses and stage-coaches, for the trnnsporta^ 
tion of persons for hire from Rosbury to Bos- 
ton, and from Boston to Roxbury, while 
passing over and using tlie public streets of 
Boston, if, in the opinion of tlie mayor and 
aldermen, from the character of such vehicles, 
as to size, numbers, or mode of use, they 
wottld otherwise endanger or greatly ineom- 
mode the public generally, who have occasion 
to use such public streets; and such regula- 
tions may prescrihe certain streets as thfi 
route of travel for the vehicles mentioned in 
the same, and may provide for their exclusion 
from certain other streets ; provided such regu- 
lations are "necessary and expedient for the 
due regulation," witliin the city of Boston, of 
the omnibuses and other vehicles therein 
specified. GommonweaMh y. Slodder, 2 Cash. 
5li3 (1848). • 

2. Bui said act does not authorize the mayor 
and aldermen of Boston to require Uie pay- 
ment of money to the city by persona resident 
in Roxbary, who may set up and drive omni- 
buses and stage-coaches fraia Roxhury to 
Boston and b^k, for the conveyance of per- 
sons for hire, as a tax or duty upon sucli ve- 
hicles, before using the same ; or to pass an 
ordinance, requiring persons resident in other 
towns and cities, and setting up and driving 
omnibuses and other vehicles from snch towns 
Air cities Co the city' of Boston, and hack to 
their respective stationa in auch other towns 
and cities, for the trans porUition of passengers 
for hire, to obtain a, license therefor, (irre- 
spective of the requirementof the payment of 
money for tlie same,) from such mayor and 
aldermen. lb, 

3. A by-law of the oily of Boston, having 
provided, in one secUon, that no carriage 
should he allowed to stand in any street more 
than flf^en minutes; and in auotlier, that at 
any theatre or place of public entertainment, 
where hackney carriages attend for passengers, 
the police authorities might give directions re- 
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specting the standing of such CiLiringes, while 
ivaiting for tlieir paasengere; and tiie police 
auCharities having presciibeil certiua reguln- 
tiona for the standing of carriagea at tlte Bus- 
ton Mnsenm, and, among otliers, Hmt a space 
of tliirty-five feet in front of tJie door tliereof 
should be kept open and nnincumbered; it 
iFSiS held, that the driver of atmckneyiiiirdage, 
who hod placed the same on the space afore- 
said, and refused to remove therefrom, when 
directed so to do by the police authorities, for 
more than fifteen minutee, was guilt; of an 
ofiTence aad liable to be prosecuted onlf under 
the last and not under the flrst-named section. 
Comman'HisaUh v. Rabertaon, 6 Cush. 438 
(1850). 

4. Money charged by a city for a wagoner's 
license, and paid with full knowledge of the 
facts, will be deemed to hare beenpsidyolun- 
tarily, though paid under protest, and cannot 
he recovered iMcfc. Oook v. Boston, 9 Allen, 
398 (1864). 

Law of the Road. 

5. St. 1320, e. 65, (Gen. Sts. c. 77, § 1,) 
establishing the law of the road, applies to the 
streets in Boston, Falea v. Dearborn, 1 
Pick. B45 (1828). 

6. A person driving a vehicle across the 
street must see tliat he does not interfere 
with others in the proper exercise of their 
right of passing. lb, See Parktrv.Adams,12 
Met. 415. 

7. Tholawoftheroad, Eev. Sts. e. 51, g 1, 
(Gen. Sts. o. 77, | 1,) extends to all places 
appropriated, dS jure or de faelo, lo the pur- 
pose of passing with carria^g, &c., whether 
they are so appropriated by public authority 
or by the general lleenee of the owners thereof, 
cxtiresaed or implied; and such owners them- 
selves, while using their land as a road, must 
conform to this law. GolwinowiBealth v. Gaia- 
mons, 33 Pick. aOl (1889). 

8. By the "travelled part"%fthe road, in 
the statute, wliich requires persons meeting 
each other with carriages, &c. to turn to the 
right of the middle of such port, is meant that 
part wliioh is UBually wrought for travelling, 
and not any track which may happen to be 
made in the road by tlie passing of a vehicle. 
CSark V. Oommonwealth, i Pick. 126 {lti2@). 

9. But whea that part of a road which is 
wrought for traveLling is hidden by snow, and 
a path is beaten and travelled on the side of 
the wrought part, persons meeting on such 
beiiten and travelled path are required to 
drive their vehicles to the right of the middle 
of such path. Jdqy/Mi v. Richardson, 8 Met. 
ai8 (1844). 

10. The statute requires traTellers in car- 
riages, who meet in a road, seasonably to 
drive tlieir carrif^es to the right of the middle 
of the tnivellQd part of the road; and they 



cannot avoid tlie penally by seasonably turn- 
ing to the right of tlie wrought part of the 
road, though they leave sufficient room for 
the travellers whom they meet to pass with 
convenience and safety, in the use of ordinary 
skill and care. Oommonteealth v. AUen, 11 
Met. 408(1846). 

11. In a complaint against a traveller for 
offending against tliis statute, it is not neces- 
sary to set fortli a particular description of 
the road, lb, 

12. The law of the road does not app^ to a 
case where one vehicle is passing along a 
street, and another is turning into the same 
street from a cross road or way intersecting 
it, but is applicable only where vehicles meet 
or pass cacli other in travelliug in the same 
street. Lovajoy v, Dotan, 10 Cnsh. 49B (1852). 
Gm-rigan v. Berry, 13 Allen, (18(iG). 

18. A master is not liable, under the Kev. 
Sts. c. 51, S 3, (Gen. Sts. c. 77, § 4,) for the 
damages sustained by any party hy reason of 
the omission of his servant seasonably to drive 
tlie master's vehicle to the right of the middle 
of the travelled part of the road, when meet- 
ing another vehicle: Goodhue v. Dix, 2 
Gray, 181 (1864). 

14. Driving a, sleigh withont the bells re- 
quired by statute dues not make the diivei' 
liable, nor exempt tlie town from liability, for 
iiuuries caused by collision with his sleigh 
upon a defective highway, unless his neglect 
contributes Ju some degree to the accident. 
Kidder T. Dunstable, 11 Gniy, 342 (1868). 

Fast Driving. 

15, The city of Boston have authority to 



horses on a trot or gallop in the streets of the 
city, such by-law not being in restraint of 
trade, but a reasonable regulation of it. Com- 
monwfeatth V. Worcester, 3 Pick. 462 (183S). 
And see St. 18G5, c. 81. 

16. Although the object of such by-law be 
to prevent passengers in the streets fi-om be- 
ing endangered by fast driving, yet in a pros- 
ecution on the b^-law it is not neoessary to 
prove that any individual was actually en- 
dangered thereby. lb. 

17. Upon anindictmentfor a breach of such 
by-law, evidence of the defendant's general 
character as a careful driver is inadmissible. 
lb. 

18. So of evidence of permission from the 
mayor and aldermen of the city to drive faster 
than the by-law allows. lb. 
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nnt to 5 31. Coi/imoiiweaUli y. Jame^ 1 Pick. 
870 [1SS3). 

See ApPttOPKiM'iOHS, 28; ORDiNiNOEs, Sic. 
i ; OvEasEBRS of thc Pooh, 1 ; T.uees, 186 ; 
Ways, 4S5. 

COLLECTORS. 



COMMON AND PUBLIC SQUARES. 

1. All' the coiiimo:! lands fronting the col- 
lege in Cambridge were, in 1769, granted to 
the town of Cambridge, to be nsed aa a train- 
ing-field, to lie undivided and to reitiaia for 
that use forerer, provided tliat if the town 
sliaald dispose of, grant, or appropriate the 
same or any port tiicreof to any other nse, the 
whole of the premlGea Bhould revert to the 
grantors. By St. 1830, c. 6, certain inhaWtants 
of Cambridge were empowered, at (heir own 
expense and under tbe directiou of two com- 
missioners to be appointed by the executive, 
to enclose such psrt or parts of these lands as 
the cominissioners should determine, and to 
level the surface, plant ti'ees, and lay out walks 
witliin the enclosure, with the p 

the selectmen of Cambridge, le mg uita 
avenues for foot passengers to te as 

over it ; the commissioners we 
to make such alterations with to 

direcdon of the roads by which w 

traversed as they should see fit 
was to be forever appropriated p u 
only, as a public park, promenade, and place 
fbr military parade ; and pi o vision was made 
for the ponishmsnt of any person who should 
injure or destroy Ibe fences, &c Said stat- 
ute was held not to be unconstitutional, 
although there was no distinct a^udication 
by the legislature that the enclosure and im- 
provement of the lands were of common coa 
venience and necessity WeUington, Peli 
Uoner, 18 Pick. 87 (I8S4). 

2. Nor is it unconstitutional on the gi'otind 
that no provision Is made therein for compen- 
sation for damages done to private property; 
for if this were a valid olyection to a statute 
affecting pnteppyt Idh n 
force here, be tl tftnpp 
erty not al ady I p p d p bh 

lb. 

8. Nor on th g d th t p 1 i n i 
made for th mai t and p ft! 

roods laid otlyh [ 1 mu 
around the In 1 u f h by 

wljich the 1 d w g 11 tra d f 

the roads so J d ut b ng lawf 1 highw y 



the town thereupon became luLblo to tlic duty 
of Bupportuig them as such. lb. 

4, Nor on the ground tliat no provision is 
made for the preservation and support of tlie 
improvements when made. lb. 

5, Nor on the ground that the section of the 
act providing tliat the enclosure should be for- 
ever appropriated to public use only as a 
public park and place for military parade, en- 
croaches upon the right of eminent domain 
inherent in the sovereign power of the state; 
for this right is not superseded by tlie act, tlia 
word " forever,"in this connection, signifying, 
until the provision should be altered by com- 
petent autliority. Jb. 

fi. The term " undivided," applied to tliis 
land in t^e grant, does not mean ^at the land 
shall not be divided into parcels, but tliat it 
shall not be set off in severalty to individual 
proprietors ; and the enclosure of the land in 
tliree distinct parcels and the other improve- 
ments and appropriations contemplated by the 

with the clause in the grant which provided 
that the land should be used as a training-field 
and should lie undivided, and tliat if it should 
be appropriated by the town to any otlier use, 
it should revert to the grantors; and, conse- 
quently, the consent of the town to the stat- 
ute, 'and to the improvements made by virtue 
f it, could not operate a forfeiture of the 
d by the town. lb. 

7. Wherever tlie legislature has annexed 
ciiaraeter of public use to any property, 

d such public use would be destroyed or in- 
te rupted by the laying out of a liighway, Uie 
p ver of tlie county commissioners to lay out 

ch highway is Buperseded. Tlius St. 18S0, 

6, authorizing " the enclosing of a part of 
Cambridge common," superseded the power 
of the county commissioners to lay out a 
highway across such enclosure. lb. 



CONSTABLES. 



CONSTITUTIONAL LAW. 

1. The legislature have authority to enact 
t the interest which an inhabitant of a city 
y iiave in a penalty for the breadi of a by- 
w thereof shall not disqualify him to act as 
udge or jliror in a, prosecution to recover 
ch penalty. Oommotmiealth v. Worcester, 
. Pick. *e3 (1820;. See Gen, Sts. o. 123, § 
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. The property of a private individual may 
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be approprlKtBd to public ua< 
■with mesBUres of municipal regalatioa; but 
in euch caae competisntion ihubE be proviiled 
for, or the appropriation will be unconstitu- 
tional and void. Baker v. Boiion, 12 Pick. 
181 0831). 

8. Tbe lepslatare of Uie Commonwealth 
have tlie conHlitutionat poirer to levy a tax 
on, all the inhabitants of the Coramomvealth 
for the payment of bounties to soldiers, aai 
the reimbnrBement of towns wliich Jiave vol- 
untarily advanced such bounties without pre- 
vious legislative authority. Lowell v. Olmer, 
8 Allen, 247. See M-eeland v. Hastings, 10 
AUen, 6T0. 

See AniussuDKXs, i ; AssEXA'ctos asd 
Division of Towhs, I, S; Aptrophiatioks, 
4, 6; CoMiioN JHD Public Sqdahbb, 1 — 6; 
Elections, 1—6; Jueies, 12; Okdinamoeb, 
&c. 2— (i; Paupbes, 34; Pebaliies, 8; Rep- 

ATlVJiS IK THE GBBEHAL CoUHT ; SeW- 

D DKiiiis, li; Ways, 49i>, 601. 



CONTKACTS. 

1. A town, in its corporate capacity, will 
not be bound, even by the express vote of a 
majority, to the performnnoe of contracts or 
other legsJ dnties net coming within tlie scope 
of the objects and purposes for which it is 
incorporated. Shaw, C. J., in Anihony v. 
Adams, 1 Met. 286 (18*0). 

2. A contract in this form: "We, the un- 
dersigned, a committee chosen by fiie town 
of A. to finish (lie basement of tlieir town- 
house, do hereby agree to pay," &c., for tlie 
flnishiitg of said basement, and signed and 
sealed by the committee as " committee for 
the town," is not Hie contract of the iavra, bnt 
of the individuals who sign it. Shillo/Bi t. 
West Brool^ield, 9 Allen, 1 (1884.) 

8. If a town ancliorize ft committee to bind 
them by a contract, and the committee enter 
into a sealed contract, foe the benefit of the 
town, which binds only themselves, the town, 
1^ sabseguently revoking the authority of the 
committee and prohibiting and preventing 
the execution of the contract, do not render 
Uiemselrea liable in damages to the indiWd- 
nij with whom tbe contract was made. Ih. 

4. Where a contract was made in pursu- 
ance of a vote of a town, but before the con- 
tract was performed the vote was rescinded, 
it was held, that tlie person with whom tbe 
contract was made was not affected by the re- 
scission, not having had notice thereof! and 
ffiwEre, whether notice would have made any 
difference. AUea v. Taunton, 19 Rck. 485 
(1837). 

B. Where a committee was chosen by a 
town to rebuild a bridge which the t<iwn was 



is held, that the men)' 
were not to be deem- 
were subject to the 
sam'e rules in regard to personal liability on 
their contracts made for that purpose, a^ 
other agents. Simonds v. Beard, 28 Pick. 
120 (1830). 

6. It was held, also, that such committee 
was authorized to make contracts with third 
persons for the construction of the bridge, 
binding the town to pay therefor, althongh 
the town had appropriated money for the 
purpose of rebuilding it, and empowered tlie 
ccmm^itee to borrow, on the credit of the 
town, such sams aa might be required. lb. 

7. Such committee having entered into a 
contract, not under seal, for tlie building of 
tJie bridge, in which after describing them- 
selves as a committee of such town, " said 

. agreedtopny the contractor acep- 
when the work should be completed, 
it was held, tliatthe members of Hie commit- 
tee were personally responsible on such con- 
tract, lb. 

8. It seems, that in an action upon such 
contract, agdnst the members of tlie commit- 
tee person^ly, tbe acts and declarations of the 
contractor tending to show that credit m 
given by him to the town, s 
evidence. lb. 



appointed by tbe vote of a 
town to "let out and snperintend the mnking" 
of a new highway, which the town had been 
ordered by the county commissioners to make, 
contracted on behalf of the town with P. for 
the eonstrnelion tliereof ; and P. proceeded 
to construct so much of the highway as he con- 
tended he was bound to do, and declined doing 
anything further. It was held, that the voto 
of the town conferred a special authority on 
the committee, wliich was completely execu- 
ted by tlie making of such contract and super- 
intending the construction of the lilghwjiy ; 
tliat if F, did not fiilfll his contract, the power 
and duty devolved on the town to insist upon 
or waive its execution; that consequently it 
was not competent for the committee, without 
a new authority from the town, to enter into 
anew contract for the completion of what was 
left unfinished by F. ; and that the town was 
not liable for money paid by- the committee in 
pursuance of such new contract. Kcyes v. 
Wesiford, l^Pick. 273 (1835). 

10. In tbe same case it appeared that tlie 
coijtract with P. provided for the construction 
of a better but more espensive road tlian was 
prescribed by the order of the county commis- 
sioners. It was held, that the reference to the 
order of the county c 



the authority of the 
tract with F. was in 
and that the second 



; tliat the con- 
of tlieir authority ; 
'j, to complete the 
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lb. 

11. An agreement for the purchase of land 
for a town, miule by all tlie members of a 
committee duly autliorized by tlie town to 
purchase it, and put in writing and signed by 
part of tlie committee, on behalf and at the 
verbal reqnest of the committee, is the \mtlen 
agreement of Uie whole committee, and bind- 
ing on the town. Hiwen v. LoweU, 5 Met. S5 
(1843). 

12. Wliere an agreement, made for tlie 
purchase of land for a town, by a committee 
of the town, is invalid, such agreement is rat- 
ified and confirmed by a snbsequent vote of 
the town, authorizing the committee to com- 
plete Hie parchase of the land by tiiem bar- 
gained nnd contracted for. Ih. 

13. Where an individaal made a contract 
in writing to build two drains for a city, in a 
thorough, sliilfal, and workmanlike manner, 
satisfactory to the committee of the board of 
aldermen having the same in chat^ ; to ex- 
ecute the work under the general direction 
and superintendence of the committee j and 
to cause the work to be carried forward and 
finished with as much rapidity aa could rea- 
sonably and beneSoinlly be attained ; it was 
held, ^lat such genernl direction and super- 
intendence were not limiled to tiie quality of 
the materials, and the manner of doing the 
work, but also extended to the time of doing 
the same ; as to which, the committee, acting 
with an honest and just regard to the interests 
of the city, and not arbitrarily, capriiaoualy 
and unreasonably towards the other party, 
were exclusively authorized to judge. Chap- 
man y. Lowell, i Cush. 378 (184!)). 

14. T)ie inhabitants of a town having- voted 
to build a town-house accofding to a plan and 
Bpecificaliona agreed upon, and appointed a 
comniitlee to contract for and superintend 
the erection of the same, " with power to 
mate any slight alteration in the plan which 
should in their wisdom be deemed just and 
proper; " it was held, that whether tlie author- 
ity ^ven to tlie committee to make such 
sUglit alterations would justify them In em- 
ploying an architect to draw plans for the 
purpose, was aq^uestionfortiie jury. XTpjohn 
V. Taunton, 6 Cush. 310 (1850). 

15. A committee chosen by a town "to 
procure a master builder and superintend the 
building of a meeting-house for the town," 
with autliority to borrow money if necessary, 
have power to make contracts for the buMd- 

special committee is appointed 
le. Damon V. &ranhy,2Pic)ii. 



ing, wliere 
for tliat purp 
345 (1834). 
16, A fowl 
ber of such 



has power tc 



e the ni 



made, and if the new members are excluded 
from acting with the otliers by niistjike or 
design of the chairman, the proceedings of 
such others will be irregular, lb. 

17. A major part of such committee are 
necessary to constitute a quorum, and the act 
of a majority of a (Luorum is the act of the 

18. W.here a parish appointed a committee 
of three to build a meeting-house, a contiract 
by one of the number was not binding on the 
parisli. Kupfer v, Aagusta, 13 Mass. 185 
(181E). 

19. If a person contracts with a town " to 
erect a meeting-bouae on a place to be desig- 
nated by a committee," and a place is so 
designated, and the town afterwards disagrees 
to the designation and gives notice to Uie con- 
tractor, but not until he has made some of 
the window frames and carried materials to 
the ground pointed out, although this is a, 
beginning to execute the contract, it is not a 
beginning to erect the meeting-house, and the 
town may disagree to the first designation at 
any time before tlie ground shall be prepared 
forerectinglbeframe ofthe ho use,they indem- 
nifying Uie contractor for any extra labor and 
expense occasioned by their fluctuating pro- 
ceedings. Damon, v. Gra/aiy, 2 Pick. 345 
(1824). 

20. The contract of a committee of a town, 
under their own seals, cannot be declared on 
as the deed of the town, hut it may be evi- 
dence of a contract made by the town. St. 

■ 21. A vote of a town appointing a com- 
mittee to appropriate money for constructing 
a road which is by law to be made at the ex- 
pense of the county, is an illegal and void 
act; and a contract for constmcting it entered 
into by such committee in behalf of the town, 
will not be fiinding upon the town. Fweons 
V. Goshen, 11 Pick. 896 (1831). 

22. Under St. 1786, c. 81, g 4, which pro- 
vided that when the sum appropriated and 
assessed for the repair of tlie highways in the 
limits of any particular surveyor should be 
insufBcient for that purpose, it should be law- 
ful for him " with the consent of the select- 
men" to ma&e additional expenditures, to be 
repaid out of the town treasury, a ratification 
by the selectmen after the expenditures have 
been made, will hind the" town to repay the 
surveyor. Smerson v. Newbury, 13 Pick. 
877 (1832). 

23. A contract made with the brother of a 
female pauper by a committee appointed by a 
town " to negotiate the case " of tliat pauper, 
and signed by the committee in their own 
names, tUe terms of which are that the brother 
sliidl pay the town a certain sum annually 
during the life of the pauper, and release all 
clmmtoacertdnfundin the hands of another 
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relation for her eupport, and tlie town shall 
support her and save him harmless from all 
litigation with his brothers in relation io euch 
, support, which contract ia afterwards acted 
upon by the brother and the town, is ralid, 
and binds the town, though not expressly 
ratified by them. Palmer v. Ferry, S Graj , 
420 (1866). 

21. If the inhabitants of atown have author- 
ized their treasurer to borrow a certain sum 
of money for a specific purpose, and 



r, and he has ex- 



ercised this authority, they 
npon a note given by him in their 
money subsequently borrowed by him and 
converted to his own use, although he as- 
sumed to be acting under the authority con- 
ferred upon him, and the lender supposed 
that he wais doing so, Lowell Savings Bank 
V. Winchealer, 8 Allen, 109 (1864). See 
Benoit v. Oonviay, 10 Allen, 528. 

25. The St. of 1863, c. 38, ratifying con- 
tracts of towns to pay bounties to soldiers, 
does not operate to revive a contract which 
had become exlinct under St. 1861, c. 222. 
Ormer v. Femhroke, 11 Allen, (1866). 

26. A town passed a vote "that all men 
belonging to the toivn, enlisting into the ser- 
vice of tiie United States, and who shall he 
accepted and ninstered into the service of the 
same, slialt receive a bounty fcom the town 
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epted a d muste d as 
: only the sum of one 
hundredand twenty-five dollars each." Ailer 
tlie lapse of nearly four months Uie quota was 
not filled, and, a draft having been ordered, 
the town chose an agent, who filled the quota 
by recruits from ahroad. Seld, that an in- 
habitant of the town who enlisted under the 
above votes was entitled to only one hundred 
and twenty-Bve dollars. Bishop v. Bodhester, 
11 Allen, (1865). 

27. If, prior to St. 1861, c. 222, a town had 
voted to pay to each yolunteer soldier raised 
or being an inhabitant therein, and 
into Che service of the United States 
defence of the government, a certain 
month, and also " that each voliibteer soldier 
belonging to this town be allowed one dollar 
per day for each and every day he is drilled 
under proper authority," and an inhabitant in 
pursuance thereof signs a paper enrolling 
himself with others into a company of volun- 
teer railitia for five years, " with the full un- 



derstanding tliat we are liable at any moment 
to be ordered into active service under the 
government of tlie United States," and is 
drilled for several days under proper author- 
ity, and shortly afterwards enlists in the mll- 
ilary service of the United Stales, he may un- 
der that statute maint^n an action against the 
to recover suoh pay for a time not ex- 
ceeding ninety days tVom his enlistment, and 
also for the time spent in drilling. Jones v. 
Scititate, 11 Allen, (1885). 

t. An enlisted soldier can mtuntmn no ae- 

against a town to recover money for a 

uniform, under a vote of the town appointing 

committee "to expend for each enlisted 

Idler, a sum of money not cKceeding ten 

dollars, for a uniform." lb, 

i. An enlisted soldier can maint^n no ac- 
tion against a town to recover bounty money, 
under a vote of the town appropriating n 
oerl^n monthly sura during a eertwn time, 
to each citizen who should enlist for tiie war, 
',' to be paid in such manner and to such per- 
sons as the selectmen shall deem expedient." 
Williomis V. Flymouib, 11 AUen, (1866). . 

80. A proposal was received from tlie plain- 
tiff by the superintendent of public lands of 
Boston for the purchase for #600 of a tract of 
land belonging to the city. A sub-committee 
of the land commissioners subsequently re- 
ported fevorably upon this proposal to the full 
hoard, who thereupon passed the following 
vote: "That we recommend on the part of 
the board of land commissioners the sale and 
transfer by qnitol^m deed, for tiie sum of 
" '10 cash, of all the right, title and interest 
city of Boston may have in and to the lot," 
&c. to the plaintiff. This vote was sent to the 
mayor for his approval, and ha approved tiie 
same about four months afterwards; but no 
further action was taken by the land commis- 
sioners. Seld, that there was no coctracb 
between the plaintiff and the city which conUl 
be enforced in equity, and that the vole of the 
land commissioners did not import a contract, 
thoogh approved by the mayor, but was only 
an authority to the proper officers to e:iecute 



which w 



when executed and delivered. Duniiam. v. 
Boston, 13 Allen, (1806). 

Sea Actions! Fish, 4, 6, 7; OioFicEns. 7, 
9, 10, 14-16; Oedikancbb, &c. 9; Paofubb, 
197, 238 ; Kgw-ibds ; Schocls, 3fl, 84 ; Tasbs, 
79 ; TKEAsintBH ; Wats, 48-53. 



>y Google 



DISTUnSANCE OF MEETI.\GS - 



CommanmaUh t, Eojey. IGMase. 385 (1820). 
And see Gen. Sts. c. 16G, g 23. 

2. As the Ihw has not denned whittshRll be 
deemed an intermption and distuTbance, it 
must bo decided aa a question of fact in each 
particnlar case. It ninet be wilful and de- 
signed, an act not done through accident or 
mistake. Oommonii^alth v. Porter, 1 Gray, 
480 (1831). 

3. The distnrbance of a meeting of citizens 
assembled for the discussion of the subject 
of temperance is an offence punishable under 
St. 1849, c. 60 (Gen. Scs. c, 165, § 28). " 



DOGS. 

1. Under Gon. Sts. c. 88, g 04, one wlio suf- 
fers loss \'y reason of the worrying, maiming 
or killing of l)is horse by dogs is, upon proof 
thereof, entilled to aa order trom tlie select- 
men of the town wherein the damage is done, 
upon the treasnrer of the town, for the amount 
of hia loss, to be paid from the fhnd created 
by taxes on dogs accoriling to the Iprovisions 
of that statute; and if the selectmen refuse to 
draw such order, upon proof of tlie faots^ a 
writ of mandamnB will be granted, orderini; 
tiiem to do so. Osborii,\ Lenox, 2 Allen, £07 
(1861). 

2. No action Uea ngfunst a town under St. 
1859, c. 235, in favor of tho owner of sheep 
who have been killed by dogs therein, to re- 
cover the value of the sheep. Chenery v. Mai- 
den, ISGray, (I860). 

8. No liability is created- by St. 1859, c. 226, 
on tlie part of towns, for the omission, neglect 
or refusal of the selectmen to perform tlie 
duties imposed on them by the provisions of 
that act, and none exista at common law. lb. 

4. A complaint on St. 1869,- o. 325, g 9, 
cliarging the defendant with keeping a dog in 
yiolation of the provisions of tliat act, need 
not allege tliat he is the owner of the dog. 
Jones 'V. Comiaonieealih, 16 Gray, (18S0). 

5. A by-law of the city of Lowell, which 
provides generally that tlie owners of dnga 
shall not suffer them to go at largo in the city 
or to escape fcoia their master's premises, 
without being safely muzzled, is valid, and 
may be enforced against all persons who are 
inhabitants of Ih> well. ComTHOameallhv. Chase, 
6 Gush. 248 (1860). 

0. A dog is " going at large " in a town, if 
he be loose and following the person who has 
cliargo of him, through the streets of the 
town, at such a distance that he cannot exer- 
cise a control over the dog, which will pre- 
vent his doing mischief. Commomeealth v. 
Doit, 10 Met. 382 (1845). 

7. A dog at play with his owner's son upon 
his owner's land, is not " at large " within the 



meaning of Gen. Sta. c. 88, § C8 •, snd a con- 
stable who under such circumstances calls 
him away and shoots him while he is upon 
his owner's land, and then enters upon sucIl 
Jand and pursues him for the purpose of 
shooting him again, is liable in damages 
therefor. MnAneany v. Jua-at, 10 Allen. 151 
(1866). But see Sts. I8C4, c. 29'J, § T ; 1865, 
e. 197, § 4. 

8. St. 1858. c. 1B9, does not auihorizo a 
person, in oi^der to destroy a dog not regis- 
tered, Skj. to enter the owner's house without 
his leave. Bishop v. Fahay, 16 Gray,(1860). 

9. A by-law of a town, made under Kev. 
Sta. c. 68, § 10, (Gen. Sts. c. 88, § 67,) con- 
cerning the licensing, regulating and restrain- 
ing of dogs going at large within the town, 
will be constrned to apply only to dogs owned 
or kept in the town, although in its terms it 
applies to " any person permitting his dog to 
go at large witliin the town ;" and if it is oth- 
erwise valid, it may be enforced against the 
owner or keeper of a dog within tho town. 
GommonwBalth v. Daw, 10 Met. 882 (1846). 

10. The same section in a by-law of a town 
imposed a penalty of $ 10 on any peison per- 
mitting his dog to go at large in the town, 
unless tlie dug should be licensed to go at 
large, and should wear a collar with the name 
of the owner or keeper and the word ''licensed" 
distinctly marked tliereon; and the further 
penalty uf f 10, if said dog abonld near a col- 
lar without a license. It was held, that al- 
though the latter part of the section might be 
repugnantto Ilev. Sta. c. 58, § 12, (Sts. 1804, 
c. 299, § 1 ; 1865, o. 197, § 1,) and therefore 
void, yet that the former paii; woa valid ; and 
that the penalty thereby imposed was recov- 
erable of a person who permitted ]iis dog to 
go at large without being licensed. lb. 

11. The penalties imposed by the hy-laws 
of tiie town of New Bedford in relation to 
dogs, maj be recovered by complaint before 
the police court of tliat town. lb. 

12. Under Gen. Sts. e. 88, g§ S3, 53, 56, 
one who purchases an unlicensed dog aftei* 
the 30th of April in any yew ia not subject to 
a penalty for tlie omission to cause Lim to be 
registered, nnmhered, described and licensed, 
until the 80th of April in the next year. Com- 
monwealih, v. BrvmUBCont, 4 Allen,' 5S4 
(1802). But see now 8t. 18fi4, c. 299, §g 1, 
a, 6. 

BOMICIL. 

1. Every person must have adfimicil some- 
where. Abitigion v. North Bridgeieatcr, S3 
I'ick. 170 (1840). 

2. A person can have only one domicil, for 
one purpose, at one and the same time. lb. 

S. Where the boundary li 
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towns of E. and IT. E. passed thvougli a dwell- 
ing-house so that tlie porlioii of the house 
whicli was in N, B. was sufBcieiit in itself to 
constitnte a habitation, while ttie portion in 
B. was not sufficient for that purpose, it was 
lield, that a person, by occupying such l50use, 
accLuiied a domicit in N, B. lb. 

4. It seems, that if, in such case, the line 
bad divided tbe house more equally, the taut 
that Jhe occupant had habitually slept in that 
part which was in N. B. would be a prepon- 
deradng circumstance to show that he was 
domiciled in tliat town, and, in the absence of 
other eTidetice, would be decisive of the qaes- 
tion. lb. 

5. Where a dwelling-house is so divided by 
the boundary ]ine between two towns, as to 
leave that portion of the house in which tbe 
occupant mainly and snbstanHally performs 
those offices which constitnte his home, (such 
as sleeping, Bitting, eating and receiving visi- 

and has no right to elect to reside and be 
taxed for his personal property in the other 
town. Glisnmy v. Walihaim, 8 Cush. S27 
(1851). 

6. Whether a person removing from one 
town to another intends to change his resi- 
dence is a question of &ct and not of law. 
FUAhitrgv. Wiachendon, iCv&h.lWilSi^}. 
See Chicopee v. Whatdy, 6 AUen, 508. 

7. A dumicilj being once fixed, will con- 
tinue, notwithslianding the absence of the 
party, till a new domicil Is aequired. Jenni- 
son V. Hapgood, 10 Pick. 77 (1837). 

8. The intention t« abandon a domicil, and 
actual residence at another place, if not ac- 
companied with tbe intention of remaining 
there permanently, or at least for an indefi- 
nite time, will not produce a change of dom- 
ioit. lb. 

9. It is difficuit to give an exact definitiou 
of habitancy. In general terms, one may he 
designated as an inhabitant of that place wliich 
constitutes tbe principal seat of his residence, 
of his business, pursiilts, connections, attach- 
ments, and of his political and municipal re- 
lations. Xt is manifbeC, therefore, that it em- 
braces the feet of residence at a place, with 
the intent to regard it and make it one's tiome. 
The acC and intent must concur, and the in- 
tent may be inferred from declarations and 
conduct. In a case of much doabt the mere 
declaration of the party, made in good faith, 
of his elecljon to make one place, rather Uian 
another, his home, inay be sikfficient to turn 
the scale. But the question is one of fact for 
the jury, to be determined fi-om all the cir- 
cumstances of the case. Shaw. C. J., in Ly- 
wan V. Ms/ce, IT Pick. 234 (1835). 

10. If an inhabitant of a town removes to 
another town in this commonwealth, not in- 



tending to remain there permanontly, but 
with the intention of not returning to his 
former home, and does not so return, lie loses 
his domicil in the former town. Mead v. 
Boxborough, 11 Cush. 382 (1863). 

11. The filct that such person was taxed in 
the town to which he has removed, is not 
competent evidence to shonMillat he did not 
continue to be taxable in the town of liis for- 
mer residence, lb. 

13. A citizen of this commonwealth, re- 
moving with his family to another state, and 
retaining no dwelling-place ia this common- 
wealth, though retaining Ms place of business 
here, and intending to retain his domicil 
here, and to return at some flitnre indefinite 
period of time, has no domicil in tliis com- 
monwealtli, Salntes r. Qreene, 7 Gray, 299 
(1856). 

13. A student of a college does not ciiange 
Ms domicil by his occasional residence at llie 
colicge. Oranby v. Amherst, 7 Mass. 1 
(leiO). 

14. A seafiiring man, having lands occupied 
by hims^f, his servants or hired people, al- . 
though frequently absent on long voyages, 
lias always been considered as having his re- 
sidence on his lands, and as not losing ilia 
domicil by following liis profession. Par- 
sons, C. J. lb. See also AHngton v. Soslou, 

4 Mass. 812. 

15. The domicil of a person non compos 
ineniis and under guardians liip, may be chang- 
ed by the direction, and with the consent of 
the guardian, express or implied. Rolyoke v. 
HoisHns, 5 Pick. 20 (1837). 

16. A person nan compos, born in the 
county of Suffolk, removed, upon the death 
of her fatlier, into the county of Middlesex, 
where she lived in her brother's family many 
years, and dntil her deatli, being for the last 
years of her life under a guardian who pro- 
vided for her support, whose residence was in 
Suffolk county. Held, that her domicil at 
the time of her death was in Middlesex county, 
lb. 

17. Evidence tluit the selectmen of a town 
decided that a person taxed there was an 
inhabitant, and put his name on the voting 
list, is notadmissihleforthe purijoae of show- 
ing that his domicil was in .tliat tflwn, without 
showing that they did it at his request. Msk 
V. Chester, SGfay, 506 (1857). 

18. In an action to try the question whether 
the plaintiff, who bad left the country with his 
family, was liable afterwards to be taxed as an 
inhabitant of the place of his former resi- 
dence, a letter from him to his agent in that 
place, expressing his intention to remain 
abroad permanently, is admissible in evidence, 
if written before be knew that a tax had been 
assessed upon him, though written ofier the 
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OtlierwiBe, it seema, as to such 
letters written ailer lie knew thnl lie waa taxed. 
Thomdike v. Saston, 1 Met. 242 (1840). 

19. A man's declarations as to tlie place of 
his reeicl^ce, and his designation thereof in 
hia Willi ore uompelenC evidence after Ms 
death, upon the tLueaiion of liis doniicil, at a 
time shortly gtlcr the making of the deciaia- 
tions and of tlie will. Wtlson. v. Terry, 9 
Allen, 314 (1864). 

20. A uitizenj having lived many jears at 
Waltbam in tbe connty of Middlesex, pur- 
chtieed and famished a hoiise in Boston, and 
Afterwards vith liis family continued to spend 
his enmmers at his house in Waltliam, where 
he continued to pay hie taxes, and spent his 
irinters at his house in Boston, and died while 
so residing in Boston. It was held that he 
was an inhahitant of Walthani, and that his 
will might be admitted to probate in tbe county 
of Middlesex. Sarcard GoUege t. Gore, S 
Pick. 389 (18B7). 

21. A person having a famiiy domiciled in 
a town in tjiis commonwealth was occasion- 
ally absent in another town engaged in bis 
duties as clerk of courts and making arrange- 
ments for the removal of his tiimily, and sub- 
sequently removed his family to such other 
town. It was held that his domicil did not 
change until the removal of his family, JRI- 
Uams V. Whiting, 11 Mass. 434 (1814). 

22. The mere facts, that a student, who has 
a domicil in one town, resides at a public in- 
stitution in another town, for the sole purpose 
of obtaining an education, and that he baa his 
means of support from another place, do not 
constitute a test of bis right to rote and his 
liability to be tased in tlie latter town. He 
obtains this right and incurs this liability only 
by a change of domicil; and the question, 
whether he has changed Ma domicil, is to be 
decided by all the circ-nm stances of the case. 
Opinion of the JusHees, 6 Met 687 (1843). 

28. The role that a domicil once acquired 
is presumed to continue until a subsequent 
change in abown applies to questions as to the 
settlement of n pauper. Ohicaptev.Whatsly, 
6 Allen, 508 (1863). 

See Elections. 17-19; pAUPens!«lB7-lS9, 
272; Taxes, 61-78, 13G-138. 



ELECTIONS. 

1. A town having a riglit to send one oi" 
more representatives to the general court, 
can constitutionally and legally vote not to 
send a representative ; and sucb vote will be 
binding on a minority of voters, diaaenling 
therefrom, in such town. Opiniott of the 
Justices, IB Mass. 53T (1815). 

2. If a representative in the geneml 



Courtis elected into the senate or the coun- 
cil the VHcancy may be supplied by a new 
election by the town which he represented. 
Opinion of the Jtistices, 3 Pick. 617(1826). 

8. The constitution does not admit of an 
adjournment of tlie second meeting for tbe 
clioiee of representatives, which it provides 
may be held on Ibe fourth Monday of Novem- 
ber, (Amendments, Art. 16,) to a day iieyond 
such fourth Monday.' Opinion of ihe Justices, 
2S Pick. 547 (1840). 

i. The polls of aliens may, ivithin the in- 
tent of theoonatitolion, be rataible polls, when 
they are made liable by the legislature to be 
taxed. Opinion of the Justices, 7 Mass. 623 
(1811). See Gen. Sts. c. 11, § 1. 

5. Eatable polls of aliens may constitntion- 
ally be included in estimating the number of 
ratable polls_, in order to determine the nnm- 
her of representatives any town may he en- 
titled to elect. lb. 

6. Printed votes are written votes, withia 
the meaning of the provision in the constitu- 
tion (hat "every member of the house of 
represenfadvcB shall be chosen by wiitten 
votes." Henshaw v. Foster, 9 Pick. 312 
(1830). See Gen. Sts. c. 8, g 7, cl. 20. 

7. JfnnifonMia lies to aountveommiesionerH 
to compel them to certify that the petitioner 
for the writ had a majority of the votes for 
county treasurer, although another candidate 
has been by them declared Us he county 
treasurer, and is in possession of (he offtce. 
EUis V. Bristol, 2 Gray, 370 (1864). 

8. St. 1822, 0. 104, § 2, requiring a col- 
lector of taxes to return to the seiecfmen 
annually, fifteen days before the first Monday 
in March, a list of persons from whom he 
shall have received payment of a state or 
county tax, intended that the return should 
not lie. made more than fifteen days before 
such Monday. Glafiin v. Cheney, 4 Pick. 
118 (1826). See now Gen. Sts. c. 6, § 3. 

9. The St. of 1822, c. 104, (Gen. Sta. c. 6, 
§ 3.) requiring eacli collector of taxes to re- 
turn annually to the selectmen of his town 
lists of the persons from whom he sliall have 
received payment of a state or county tax, 
intends tliat the list fhall remain with tbe 
selectmen for tbeir use, and not be taken 
away aa;»inby the collector. Ada7nsv.-3iov.l- 
ion. 7 Pick. 286 (1828). , 

10. It is not nceessapy that such list should 
be delivered to tlie selectmen at a meeting of 
thp board ; a delivery to one of them is suffi- 
cient, lb. 

11. It is competent for selectmen, though 
not their duty, to add the name of a legal 
voter to the voting list, after tbe voting com- 
mences; but they cannot, during such time, 
hold a regular meeting for the correction of 
the list. Watte v. Woodward, 10 Cosh. H8 
(1852). 
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12. Selecfmen Iiare autboritj, eren idler 
tlie opening of a town meeting, to strike from 
tiie list of voters tUe name of a person wlw is 
not a legal voter. Humplvi-ey v. Kiiigman, 
5 Met. 162 (1842). 

13. It is a' misdemeanor, at the common 
law, for a citizen v/lio is a legal voter, at a 
town mt^etiug, to give more than one vote lor 
a mnnitiipal offleer, at .one time of balloting. 
CommonweaUh r, SUsbee, 3 Mass. 417 (1812). 

14. It is no objeution to an election, that 
illegal votes were received, or legal votes 
rejected, unleaB tlie majority is tlierelsy 
changed. Blandford v; Qibbi, 2, Cuah. E9 
(1848). Chxist Chvrch v. Pope, 8 Gray, 140 
(1857). 

15. It is not a valid olgeelion to an election, 
that illegal votes were reoeived, if they did 
notchange tlie majority. Sudbury v. Slea/i'as,, 
21Piok. 148 (1838). 

16. Several illegal voters having been per- 
mitted to vote at a parish meeting, in tiie 
election of ofScers, many of the legal voters 
protested against the pi'oceeding and witli- 
drew without voUng; but tlie persons de- 
clared to he elected having received the votes 
of a majority of the legal voters who remained 
and voted, it was held, that they were duly 
elected. lb. 

Sea Ofeicebs 22, 23; REPBBSEBTinvES 
IS THB Gekehal C'ocet. 

Qvalificaiions of Electors. 

17. A person having his permanent home 
in one town, and being legally qualified to 
vote in such town at the election of public 
ofBcers, is not disqualified by a temporary 
absence in another town, and having been 
there admitted to vote. Lincoln v. Bapgood, 
11 Mass. 360(1814). 

18. Tlie mere facts, that a student, who 
has a domicil in one town, resides at a public 

itution in another town, for the sole pur- 
e of obtaining an education, and that he 
has his means of support from another place, 
do not constitute a test of his right to vote 
and his liability to be taied in the latter town, 
ile obtains this right and incurs this liability 
only by a change of domicil j and the question 
whether be has changed his domicil is to be 
decided by all the circumstances of the ease. 
Opiidon of ike Justices, E Met. 587 (1848). 

19. A student in the theological institution 
at Andover, being of age, and_niaking that 
town his home, and having no residence else- 
where, is entitled to vote in that town. IV- 
tum V. Johnson, 10 Mass. 483 (1813). 

20. Payment of a state or county tax, within 
two years next preceding tlie election of 
governor, &c., by one who is in other respects 
a qoalified voter, entitles him to vote at such 



election, although each tax was illegally as- 
sessed upon him. Mii'rw^?hrey v. Kingman, 
6 Met. 162 (1842). 

21. Though a tax which is assessed upon 
one person, is paid for him by anotlier, with- 
out liis previous authority, yet if he recognizes 
the act, and repays or promises to repay the 
amount, on. tlie gronnd that such person acted 
as his agent, lie thereby acqnires the same 
riglit to vote as if he had paid the tax with 
his own hand. Jb. 

22. Persons who have the requisite qualifi- 
cations as to age and residence, but who liave 
been, for two entire years, exempted from 
taxation by town assessors, either by being 
omitted to be assessed, or by abatement of 
the tHK, as being unable by reason of age,- 
inflrqiity or pover^ to contribute towni'ds the 
public charges, are not entitled to vote for 
governor, lieutenant: governor, senatoi's and 
cepresentativcs, nnder the third article of the 
amendmenlB to tbe constitution. Opinion 
ofikeJusiicss, 11 Pick. 688 (1B82). 

£8. Persons who have the requisite qualifi- 
cations as to residence, bui-who liave been 
exempted from taxation, on account of their 
poverty, during tlie two years previous to the 
election at which they may claim a right to 
vole, are not entitled to vote for governor, 
lieutenant-governor, senators and represen- 
tatives, under the third article of the amend- 
ments to tbe consfiiudon. Opinion of ihs 
Justices, 5 Met. 591 (1844). 

24. Persons who reside on lands pnrch.ised 
by or ceded to the United States for navy 
yards, forls and arsenals, where there is no 
other reservation of jurisdiction to the state 
than that of a right to serve civil and criminal 
process on such lands, do not acquire by 
residing on such lands any elective franchise 
as inhabitants of tlie towns in which the lands 
are situated. Opinion of ike Justices, 1 Met. 
630 (1841). CommonweaUhv. Cim-y, SMass. 
77 (1811). See UlitcMl v. TObelts, 17 Pick. 

See DoMicii. 



Votes, ^c. 

25. An action lies against selectmen for re- 
fusing to receive the vote of aqualified elector j 
or for omitting tir put lis name on the list of 
voters, ^liiodgh not chargeable witli malice. 
Lincoln v. Bapgood, 11 Mass. 850 (1814). 
Blanchard v. Stearns, 6 Met. 298 (1843). 
Bat see Gen. Sts. c. 6, § 11. 

2G. But in order to.maintmn such action, 
it must be shown tliat tlie plaintiff furnished 
the defendants with sufBcient evidence of his 
having the legal qualifications of a voter, and 
requested them to insert his name on the list 
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, liofore tlie defendants refused t 






11 aueh list. Blanchard v. Steams, 5 Met. 
398 (1842). 

27. A voter who is cliallenged nt the polls, 
oaonot maintain aa action against selectmen 
for refliEing to receive Ijib vote, if tliey do not 
aot wilftilly or maiioiously, but under a mia- 
tiike into which they are led by his conduct, 
wjiich WHS llbelj to mislead them into a 
belief that he had abandoned liis clwm to a 
right to .vote. Humphrey v. Kingman, 5 
Met. 1G2 (1842). 

E8. The remedy of one whose name is 
erased from the voting list by the selectmen 
before the voting commences, and whose vote, 
-when offered, is refused by them, is an action 
ngaiust them for erasing his name, and not an 
action for refliainghia vote. Sarrisv. Wliii- 
cumb, i Gray, 488 (1856). 

29. In an action against the selectmen of a 
tnvrn forrefiising to receive the plaintiiPa vote, 
it appeared that at the election in ques- 
tion a selectman, staUouedin &ont of a table, 
upon whi<!h a box ivas placed for the reception 
of the votes, toot the votes aa they were pre- 
sented, in his hand, and when the names of 
tlie voters were found on the cheek list, de- 
posited the votes in the box; that when tlie 
plaintiff came to vote, the'seleutman offered to 
take the vote in his liand, as he had previously 
done in every instance, but the pliuntilT 
demanded the bo:x which was on the table, in 
order l^at he might deposit Ms vote therein 
himself; thattha selectman declined compljlng 
with such demand, but reached towards him 
another box, which had been used on fbrmer 
occasions for the reception of votes, and that 
tlieplaintiffrefuscdlo put his vote tlierein. Ii 
was held,thatlJie box so presented to the plain- 
tiff was Uie ballot bos;, within the meaning of 
Uev. Sts, c. 4, § i, which provide that no vote 
shall be received " unless deposited (' pre- 
sented for deposit; ' Gen. 8ts. c. 7, g 12) in 
the ballot bos by the owner in person; " and, 
consequently, that in the absence of any 
malicious design to deprive the plmntiff of 
his lights, tliis was not an unlawful refusal to 
receive his vote. Gates v. Nedl, S3 Pick. 
808 (1389). 

30. No action lies against the selectmen of 
a -town for refusing lo put upon the list 

B therein the name, and rejecting tl 
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> not a legal ' 



though the proof produced by him to ' 
was sufficient to establish, prima facie. 
Tight to vote ; and they may prove at the trial 
that 1h fact he was not a legal voter. Lombarii 
V. Oliver, 3 AUen, 1 (ISGl). 

31. In an action against the selectmen of 
town for refusing to put the plaintiff's nam 
upon the list of voters, and rejecting his voti 



Iheplaintifi'may prove his own statements re- 
lating to his residence, made to the selectmen 
before offering his'TOte, not under oath, for 
the purpose of furnishing to them evidence of 
his having the legal quoliflcatious of a voter; 
and he may testify to his own intention in 
leaving the town for a prolonged absence, 
previously to the time of the acts complained 
" Lombard v. Oliver, 7 Allen, 156 (18G8). 
. An action cannot be maintained against 
by an individoal who is liable to 
. for their omission to tax him, where- 
by he loses his right to vote at an election, 
unless it bo shown affirmatively that they 
omitted to tax liim wilfully, purposely, or with 
design to deprive him of his vote; or unless 
they had actual knowledge of his liiUrility to 
tasation, so plain and obvious tliat a suiister 
purpose and wilful omission to tax him, in 
pursuance of such purpose, niay he reason- 
alily inferred by a jury. GriMnv. Bising,ll. 
"-' ""^ (1846). 



ESTOPPEL, 
city is not estopped from cMming land 
wliich it owns, by tlie wrongful act of its as- 
ira in taxing it to a person who had no 
title to or possession of the same, or by a col- 
lector's sale for non-payment of sucii tax. 
Roasire v. Boston,, 4 Allen, 67 (1883). 
See Paupbus, 304-315. 



FANEUIL HALL MARKET. 

1. A by-law of the city of Boston, provid- 
ing that no inhabitant of the city or of any 
town in the vicinity thereof, not olfbring for 
sale the produce of his own farm, &c., aliail 
without permission of the clerk of Faneuil 
Hal). Market, be suffered to occupy any stand 
for UiB purpose of vending commodities, in 
certain streets which by die by-law are a part 
of the market, was held to be a salutary police 
regulation, and not void as making a distinc- 
tion between tlie inhabitants of the city nud 
its vicinity and those of distant towns, nor as 
being uncertain, nor as "being -in rfistrojnt of 
trade. IHghiingale, .PeHiioner, 11 Pick. 168 
(1831). But see Sts. 1859, c. 211; 18130, c. 
162. 

3. The city government had an undoubted 
right to prohibit tlie occnpalJon of a stand in 
the streets by any one, or by any one not hav- 
ing a license or permission for that purpose 
from the clerk of the market. Wjuib, J. lb. 
171. But see Sta. 1869, p. 311; 1860, o. 163. 

S. A by-law of the city of Boston, passed 
for the regulation of Faneuil IlaLl Mavliet, 
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Waa valid, which provided that " iio inhabitant 
of said city, nor any inhabitant of any town 
or city, wIiosb dwelling-house is iesa than 
Weaty mjlea distant from said market, ahall, 
at any time, without tlie permission of the 
clerk of said market, occupy any stand therein, 
with mrt, wagon, sleigh or otherwise, for the 
purpose of vending any articles within the 
limits of aaid market, unless he shall, before 
Belling or offering to sell such artioles, satisfy 
the siud clerk, when requested, tlmt all t]ie 
siud ardcles are the produce of liis own favm, 
or of some &zra not more than tliree miles 
distant from his dwelling-tonse," Gammon- 
meam v. Rice, 9 Met. 253 (181S). But see Sts. 
1869, c. 211 ! I860, e. 152. 

i. It is a violation of said by-law, for an 
inhiibitanC of Bosun to occupy a stand withiu 
the limits of tho market, aud there ofibr for 
sale articles which are the property of a per- 
son residing more than twenty miles from tlie 
mavkct, as the agent of such person, and by hie 
direction, without satisfying the clerk of the 
market, when requested,, tlmt the arlJolea are 
the produce of such inhabitant's own farm, or 
of some farm not more than three miles dis- 
tant from his dwelling-house. lb. 

6. A stand may be occupied witliin the 
meaning of said by-law, by a person's having 
n box within tho limits of the market, cont^ ' 
ing articles for aaie, and offering them 

6. Said by-law does not require that 
cleik of the market, before entering a ci 
plaint for violation of the regulations of the 
market, should have the directionof the mayor 
and aldermen to make such comghunC /' 



DERBIES. 

1. Where a petition for a liconso to set 
ferry was presented to the mayor and alder- 
men of Boston, and, upon a hearing of the 
parties interested, the petition was granted, 
It was held, that these proceedings were of a 
iadicial nature, and therefore might be re- 
moved to this court by certim-ari. Shy, Pe- 
moner, 16 Pick. 243 (1834). 

2. But where, in a petition for a eertiorari, 
such ferry was claimed by the proprietors of 
on nncient ferry as appurtenant Diercto, it was 
held, that it was not competent for the court 
under tliis summary procesSf to try the con- 
flicting titles of the parties to such franchise. 
lb. 

8. The court of sessions, previously to its 
abolition, was authorized to establish ferries 
over navigable rivers and arms of the sea. lb. 

4. Under St. 1821, e, 109, § 11, abolishing 
the court of sessions in tlie county of Suffolk, 
and transferring its authority, with certain 



plions, to the mayor and aldermen of 
Boston, tlie power of licensing ferries within 
the territorial limits of Boston was vested in 
the mayor and aldermen, it not being a power 
in wliieha trial by jury can be required, and 
I not wltliin the exceptiuns. lb. 

6. If a ferry claimed by the city of Boston 
I owners, be leased by the city, through the 

agency of the mayor and aldermen, with cov- 
enants for the exclusive enjoyment of such 
franchise, snch covenants will not restriun 
the mayor and aldermen from exercising the 
power vested in them by 
another ferry over the 
required by tlie public 
cessity; but if the city he the 
exclusive francliise in the ferry, the 
would hold it notwithstanding any license to 
others. lb. 

Where a petition presented to the mayor 
and aldermen of Boston for a license to set 
up a ferry was referred to a committee, and a 
report was made in flivor of licensing the pe- 
titioners, anil anbsequently a hearing of tlie 
persons interested was had before the whole 
bua.rd, and the petition was granted, it was 
held, that it was immaterial whether the report 
was agreed to by the committee or not. lb. 

7. Upon a petition for a writ of eeriiorari 
to quash the proceedings of the mayor and 
aldermen in lice^ising a ferry, it was held, tliab 
the court would not review the decision of the 
mayor and aldermen upon the question of 
public convenience and necessity, tlic regu- 
laFily of their proceedings only being open to 
examination under such process, lb. 

8. On a peUtion for a ceHiorari to quash 
the proceedings of the mayor and aldermen 
of Boston in licensing a ferry " between Nod- 
dle's Island and otlier. parts of the city of 
Boston," it was held, that the license was not 
void for its generality and uncertainty, in not 
defining more particularly the tei'mini of the 
ferry. iJ. 

9. It seems that a right of ferry may exist 
separately from the ownership of the sull at 
the iermttn of the ferry. lb. 



1. A pound-keeper may lawfully impound 
beasts which have been disti'ained daimar/e 
feasant, in a yard furnished and used by the 
town aa a t«wn pound, if the town have fur- 
nished and used no other place as a pound, 
although the inhabitants of the town lutve 
passed no vote concerning the same, and 
taken no action at any town meeting for tUa 
purpose of establishing it is a pound. An- 
thony V. Anthony, 6 Allen, 408 (1863). 
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FIELD DKIVERS : POUKDS AND IMPOUNDING OF CATTLE. 



2. A vote of a town to restrain cattle from 
going at large ivitliiti tlie limits of the town, 
is binding on persons not inhabitants, whose 
cattle are fnund'so going at large. SilmoTe 
V. Soli, i Pick, 258 (1827). 

8. Cattle in a higliway, not actually nndec 
the efficient control of a keeper, are " going 
at large in the highways, and not under the 
care of a keeper," within the meaning «f the 
Eev. Sts. c. 19, § 23, and may he taken np 
and impounded hy a field diiver; although 
they have been entrusted by tlieir owner to a 
servant, with other cattle, to he driven to 
pasture, and have only left the drove a mile 
before ceachmg the pasture, and tnmed into 
a different road, also lea<3ing to the pasture, 
over which they hare sometiines been driven, 
and Cliere remain feeding, and (he eervant 
returns in lees than an hour to the place 
where he lost them. £ruee v. White, i Gray, 
8^5 (1855). 

i. A field drirer took up a pair of oxen, at 
large in the highway without a keeper, and 
drove them into his private yard, which was 
near by, and then went to the house of their 
owner, which was at a distance of a third of a 
mile, and notified Lim that if he did not take 
them they would be driven to the pound. 
The owner reftising to take care of them, the 
field driver thereupon drove them to the 
pound and impounded them. Beld, tliat the 
cattle were lawfully impounded, although the 
etntute requires that heasts taken up by a 
field driver " shall be forthwith impounded." 
Dean v. Lindsey, 16 Gray, (I860). 

5. The act of a field drirer is not neces- 
sarily unlawful, although in taking an animal 
to the pound he drives it first upon the owner's 
premises. Parlcer v. Jones, 1 Allen, 270 
CI8G1). 

6. The owner of lands adjoining a highway, 
who owns to the centre tliereof, may depasture 
Ills land in the highwayj but he is bound, 
like all other persons, to prevent his cattle 
from going at large therein, without being UU' 
der a>e 'care of a keeper. lb. 

7. A person who finds cattle at large in 
the highway, not nuder tlie care of a keeper, 
and drives them along tlie highway until he 
finds a field driver, is not a keeper, within 
the meaning of (he Rev, Sts. c. 19, § 22, (Gen. 
Sts. e. 25, §21,) and tlie field driver may iaw- 
fnily receive and impound them. Bruce v. 
White, i Gray, 845 (1855). 

8. Under Hev. Sts. c. 19, | 22, (Gen. Sts. 
c. 25, § 21,) requiring field drivers to take up 
and impound, at any time, cattle going at 
large in the highway without a keeper, a field 
driver is authorized to irajfound cattle 
going at large on Sunday, the action of debt 
to which the owner is subjected by the statute 
in such cases, being merely a cumnlative 



remedy. Wild v. Skiimer, 23 Pick. £31 
(ISiO). 

0. The field driver, in such case, is not 
bound, under Eev. Sts. e. 113, § 6, (Gen. 
Sts. o. 25, g 27,) to leave witli the pound- 
keeper a memorBDdum staling the cause of 
impounding and the damage deraani^ed, this 
being requisite only where the cattle have 
been Jniponndeii damage feasaivl. Jb. Plac- 
ard v. Howe, 12 Met. 198 (1846). 

10. A pound-keeper, who leceives end im- 
pounds beasts going at large, and refuses to 
deliver them to the owner, on demand, unless 
his fees and those of the field driver are paid, 
is not liable therefor it] an action of replevin. 
Falgei- v, Binciley, 6 Cush. 263 (1860). 

11. An inhabitant of a town taking up 
cattle found going ei, large within the town, 
contrary to a vote of the inhabitants, may 
iniponnd them in his private close. GiVatore 
V. Holt, i Pick. 268 (1827). 

12. A private person who distriuns and im- 
pounds cattle damage feasant, bat does not 
leave with the pound-keeper a written account 
of the damage svstamed, in pursuance of St. 
1788, 0. 65, § S, (Gen. Sts. c. 26, § 27,) 
becomes a trespasser o6i)ii(io; for a statute 
authority must ba strictly pursued. Bassit 
V. moter, 1 Dane Ab. 137 (1790). See 
Sherman v. Braman, 18 Met. 407. 

13. A private individual who impounds a 
beaBttaken(I(l?najB_/iasani,inatownpound,iB 
not liable for any injury which such beast may 
reccire from cattle confined in the same 
pound. Brightwian v. Qrianell, 9 Pick, li 

(issa). 

14. It is the duly of a party impounding 
cattle to feed and water them as often as is 
required according to the usage of the country 
and of good husbandry. Where therefore a 
field driver, in warm weather, took up milch 
cows unlawfully going at large in the highway, 
and drove thein to a town pound, and there 
restrained them from 7 o'clock in the morning 
to 5 o'clock in the afternoon, without pving 
them food or water, it was held that he was a 
trespasser ai initio. Adams t. Adams, 13 
Pick. 384 (1832). 

16. An application for a warrant of ap- 
praisement under tlie statutss relating to Iho 
impounding of cattle, need not ba in, writing, 
Gilmore v. ffoli, 4 Pick. 258 (1827). 

16. Under the Kev.Sts. e. 113, §§ 11, 12, 
(Gen. Sts. c. 25; §§ 82, 33,) providing that 
where appraisers are appointed to determine 
tlie amount due from the owner of an im- 
pounded beast for damages, &u., and the sum 
found to be due by them is not forthwith paid, 
the pei"son impounding may cause the beast 
to be sold by auction, first advertising the 
sale by posting up a notice thereof twenty- 
four hours beforehand, it was held, that where 
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a beast impouncled by a fleM driver was sold 
twenty minutes before the expiration of 
twenty-four hours from tlie Ij me when the 
uppraisemeDb was completed, 
invalid, and the field driver 
initio, althongli more than twenty-four hours 
hod elapsed from the lime of posting up the 
adverliBement; and that it was immaterial, 
in Eueh case, whether any actual injury had 
been sustained by the owner of the beost in 
consequence of this neglect of du^ on the 
part of tlie field driver or not. Smith v. Gates, 
21 Pick. 66 (1888). 

17. The statute intends that the owner of 
the beast impounded shall have an oppoitunilf 
to pay the appraised damages and charges 
before the posting up of an advertisement for 
the sale of the beast. lb. 

18. When the owner of cattle, that are im- 
pounded by a field driver for going at large 
contrary to law, commences an action of re- 
plevin against tlie field driver witliin twenty- 
four hours atter they are impounded, he -waives 
the notice which the Bev. StB. o. 113, § 8, 
(Gen. Sfa.c. 26, §29,) require the field driver 
to give him, and cannot rely, in support of his 
aelion, on the want of such notice. WOd v. 
Slditner, 23 Pick. 251 (1S40). Fidd v. Jacobs, 

12 Met. 118 (1846). 

19. The notice which the person who im- 
pounds beasts is required by stotute to give to 
the offner of them, within twenty-four hours, 
need not slate tiie hour of the day when they 
were impounded. And proof that notice was 
left in the hands of one of the owner's family, 
at his dwelling-house, is EUf^cienl to authorize 
a jury to find that it was left at his place of 
abode. The fleld driver's name may he signed 
to such notice by another person, if it be done 
at the field driver's request. Pidkard v. Howe, 

13 Mel. 198 (1846). 

30. In an action of replevin brought against 
a field driver by the owner of cattle impounded 



plaintiff the notice required by Bev. 
113, §8, but also that he posted notices ac- 
cording to the provisions of 8 9 (Gen. Sts. c. 
26, is 29, 80). But the plamtiff cannot give 
evidence that the cattle were not suitably pro- 
vided for, or were ill treated in the pound. !b. 

21. A notice given by a field driver to the 
owner of cattle, that they are impounded for 
going at large on the public highway, is prima 
facie evidence that they were so at large, and 
puts on the owner tbe burden of proving the 
contrary. A turnpike is a public highway, 
within the meaning of the provision of statute 
which requires field drivers to take up and 
impound cattle going at lai^e in the public 
highway, lb, 

22. A notice in writing, given by a field 



:r to (he owner of beasts impounded for 
going at large in tlieliighwny, which states that 
the beafts " were running at lai^e, and were 
trespassing upon tlie premised of other indi- 
viiluals," does not state a sufficient cause of 
ipounding, as required by Bev. Sts. c. 113, 
§S (Gen. Sta. c. 36, §39). Sanderson v. 
Laierence, 3 Gray, 178 (]854). 

i. A written nodce, posted up and puh- 
id in a newspaper by a field driver who 
impounded beasts going at large in a 
ic higliway, whicli states that the beasts 
: " going at large, and without a keeper," 
forth a sufficient cause of impounding, 
under Bev. Sts. c. 118, § 9 (Gen. Sts. o. 36, 
g 30). Cleverly T. Tomle, 8 Allen, 89 (1861). 

24. A field driver who lawfully impounds 
sheep iiinning at large contrary to law, and 
duly posts a notice thereof, is not liable to the 
owner of the beasts, as a trespasser ab initio, 
although "he fails either to restore the sheep 
or to sell them according to law, through the 
default of the pound-keeper or other person, 
— ' om the insufSoiency of the pound i the 

als l>eing lawfully in tlie pound-keeper's 
custody. Coffin v. Vinceni, 12 Cush. 98 (1853). 

25. Actual knowledge, by the owner of 
beasts impounded, of the impounding thereof, 
19 not equivalentto the written notice required 
by the Bev. Sts. c. 118, § 8 (Gen. Sts. c, 25, 
* 29). Cqffinv. Fidd, 7 Cush. 355 (1851). 

26. The. owner of beasts impounded does 
It waive the right to maintain trespass against 
e field drivers by whom the beasts were 

taken and impounded, on the gi'ound of Irreg- 
.ularities or omissions in tlieir proceedings, 
by paj^ng the fees of the field driver and 
pound-keeper; nor by declaring to a tliird 
person, after the ooinmenoementoftlia action, 
that he should require the defendants to prove 
that the place where they took the beasts was 
public highway, lb. 

27. In an action againsta field driver, who 
ad impounded sheep for ninnLng at large 

contrary to law, an instruction to the jury, 
that, if they were satisfied that the nCidce of 
the impounding was posted up within twenty- 
four hours in some public place by the de- 
fendant, cont^ning a descripdoD of the sheep 
and a statement of the time, place, and cause 
of impounding, they might, fiad a vepdiot 
for the defendant, sufficiently imports that tlie 
burden of proof Is upou the defendant to show 
that tbe notice posted up contained a state- 
ment of some parlicular specific cause, known 
to the law, for which the beasts were taken 
□p ; especially if more specific instructions on 
this point are not requested by the plaintiff at 
the trial. Oqgin, v. VtTiceni, 12 Cush. 98 (1853). 

28. A field driver took up a horse going at 
large in the highway widiont a keeper, and 
drov% him, witliout unnecessaiy delay, to the 
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ponnd-keeper's house, mid tliere left tim in 
the bam, directing the pound-keeper's wife to 
tell her hasband, on liie return, to put the 
liorse in the pound, wliioh the pound-keeper, 
on lii$ return, did, hut the next dny took the 
horse out of tlie pound and put him back in 
his bnm, witliout Uie field driver's kuovrledge 
or consent. It was held, that the o'i'ner of 
the horse conld not maintain replevin against 
the field driver. Byroii v. Orippen, 4 Gray, 
313 (1855). t 

29. In an action for taking and carrying 
Itway certmn sheep, a portion of which IibxL 
been impoonded by the defendants as field 
drivers, the plaintiff is not restricted to dam- 
ages for the sheep impounded, by reason of 
an agreement made between the parties that, 
" to avoid another suit, the plaiutiif may offer 
evidence of the manner of driving the sheep, 
and the improper and injurious treatment of 
Ihem after impounding." Folger y. FiA&s, 
13 Cush. 93 (1853). 

80. The notion of replevin, given by Eev. 
8ts.c. II3,§17, (Gen. Sts. o. 1*3, § 1,) toone 
whose beasts are unlawfully restrained or im- 
pounded, does not exclude all oUier remedies 
at common law ; trespass will still lie. Cof- 
fin V. Meld, 7 Cush. 855 (1851). 

81. A coirnhlchvaBtouDii damage feasani 
.upon a mowing field, was driven by the owner 
of the field into the road, and there deliveivif 
into the custody of a field driver, who drove 
her to his barn and there confined her, the 
owner of the field assisting him, and notifying 
him that he claimed remuneration for tlie 
damage done, K was held, that this was a 

. legal impounding, under St. 1788, c. 6S, § 3 
(Gen. Stfl. e. 95, § 26). Heme v. Jasseb/n, 
17 Pick. 416 (1836). 

83. Aflsr a cow legally impounded had 
been rescued, the owner of the cow met the 
persons by whom she had been released, 
while they were engaged in driving her 
towards his house, and, with full knowledge 
of the facta, aided tliera in so driving her. 
It was held, that he was liable under St. 1788, 
c. 66, 1 e, (Gen. Sts. c. 25, § 06,) forabreaeh 
of the pound. lb. 

33. Upon an indictment for pound-breach, 
the illegality of the distress cannot be shown 
in the defence. Commonieeallh v. Beale, 5 
Kck, B14 (1837). See Melodi/ v. Mtab, i 
Mass. 471 (1808) ; Gen. Sta. e. 26, g 3T. 

84. If one take cattle from the lawful 
custody of a field driver, when he is driving 
them to the pound, this is a rescue, although 
they are never out of view of the field driver, 
and are finally yielded to himandimponnded. 
Vinton v. Vinton, 17 Mass. 343 (18B1). 

See Mm-rick v. Work, 10 Allen, 644. 
See Apeeopriatiohs, 29. 



FINANCE. 

1. Votes by the inhabitants of a town in- 
structing their treasurer "to consolidate the 
town debt for ten years, provided the money 
can be olitained at five and a half per cent.," 
and authorizing him "to borrow such sums as 
shall be necessaiy for the use of tlie tovrn, 
under the direction of the selectmen," and 
also " to borrow twenty-five thousand dollars 
of the Mount Vernon Bank, at five and one 
half per cent, interest, and that the same be 
appropriated under the direction of the select- 
men to the liquidation of tiie present town 
debt," do not authorize tlie treasurer to era- 
ploy a broker in tlieir behalf to negotiate the 
loan, or render tliem liable to pay for the 
services of a broker employed by him to 
kin'ow the money for tiiem, Butterfeld v, 
Mdlr- se, 6 Allen, 187 (1863). 

2. A mandma/as will not be granted on tlie 
petition of the selectmen of ft town (especially 
if not expressly anthorised by vote of the 
town) to compel the town treasurer to pay 
the amount of an order dravrn by them upon 
him in payment of a debt of the town, irti- 
ingtoa v. Muaikm, 7 Gray, 380 (1856). 

SOO ArPKOFRIATIOKS ; TltEASTJliEa. 



PIHE, 

I. The provision in the Bev. Sts. c. 18, S 7, 
(Gen. Sts. c. 24, § 5,) that when tlie pulling 
down of a building, by the direction of fire- 
wards, shall he the means of stopping a fire, 
the owner of anch building shall be entiUed 
to recover reasonable compensation therefor 
from Ihe town, does not apply to a building 
which is pulled down by such order, after it . 
is BO far burnt, that it is impossible to save it 
from destruction by fire. Taylor v. Fhjmovih, 
8 Met. 463 (1844). 

3. Independently of the statute, the pulling 
down of a building in a city or compact town, 
in time of fire, is justified upon the great 
doctrine of public safety, when it is necessary. 
But the town ia responsible by force of the 
statute only, and such responaibility is limited 
to the eases specially contemplated. Shaw, 
C.J. Ih. 

3. Three general directors appointed by the 
firewacds of Nantucket having by law "the 
general direction of- all the operations at 
fires" could not lawfully autliorize one of 
their number to exercise, in urgent cases, the 
power of the whole board. CoMn v. Nan- 
tucket, 5 Cush. 269 (1850). 

4. A person who has no legal titie to a 
house, but merely a parol contract for a dead 
when he shall have paid the purchase money, 
is not an "owner" thereof, before the full 
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mnoiiTit 13 paid, so iis to allow Iiim to 
aa uution, under Rev. Sts, e. 18, § 7, (Gen. 
SU- c. 24, § 6,) agfiinst a town, for tlie dc' 
Etrnction of aucli hoase in order to prevent the 
further spreading of a Are. Ruggl s v. Nan- 
tucket, 11 Cash. 438 (1868). 

E. To niiuntdn such action tiie owner 
must show affirm atiyely and clearly that the 
destruction of his house was ordered by three 
firewards, aiid not merely that they agreed 
generally tliat some houses siiould be demol- 
ished, and that the pldntilTB house was 
selected by one of them. Ih. 

e. Under Geo. Sts. c. 24, g 6, one flreward 
has no more autliorilj', acting alone, tlian any 
other person, to direct the destruction of a 
house to prevent the spreading of a conflagra- 
tion, althoug;!] it may be impossible for the 
other flrewards, or the other officers named 
in the statute, to get to the place where the 
occasion for action upon the subject adses. 
Parsons v. Ptttingell, II Allen, (1866) 

T. If a flrewoi'd, without authority of taw 
01" the owner's consent, destroys property in 
order to prevent the spreading of a conflagra- 
tion, he is liable to the owner for such 
property of the owner as might have been 
saved if the flreward had not interfered, and 
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flagration, property may be so situated in 
respect to the fire, although not actually on 
fire, as materially to affect its value, lb. 

8. The St. of 1817, c. 171, § 10, which iin- 
poses a penalty on " any person who shall 
smoke, or have in his possession, any lighted 
pipe or cigar, in any street, lane or passage- 
way" in Boston, applies to all open ways, 
used as such, although they may not be legivlly 
established as public ways. CoTninomfealth 
T. Thompson, 13 Met. 231 (1847). 

See ArPKOPniATioNS, U, 



FISH, 
iwn has not, by the principles of tlie 
n law, a right of property in a fisheij 
witnin its limits. Randolph v. Jirainiree, 4 
Mass. 31S (1808). 

2. Towns adjoining on, or extending ac 
B, navigable river, may own the soil of the Sats 
01 even of the channel, if a grflnt has been 
obtained from the government ; but the prop- 
erty in the fish and also in the tjde waters is 
in the public. Ooohdgt v. WilHo/ms, i Mass. 
140 (1808). 

8. But by the common iaw, towns may ap- 
propriate the fish, if not appropriated by the 
legislature. If no appropriation be made of 
the fish, any citizen may take them, so thai 
be does not trespass upon the land of others. 
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lb. 
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corporate capacity, has no 
transfer the right of taking oj'S- 
ters within its limits, and any contract made 
by a town for that purpose, is void. Sill v. 
Wiu-ekani, 7 Met. 438 (1844). 

6. Tlie Commonwealtli, inagrantof atraet 
of land, granted also the privilege of taking 
fish, to be held in common among the grantees 
and other settlers. Afterwards the inlmliitants 
tije land pointed, having become a town, 
:ie authorized by law to appoint a committee 
regulate the fisheiy within the town, and a 
penalty was imposed on any person, except 
such committee or those autliorized by them, 
who should take any fish. It was held, tliat 
an owner of land a^oining the river was sub- 
ject to the penalty, although he and those 
under whom he clmmed, had used to tuke flsh 
tliere before (Jie grant of the Commonwealth. 
Mckerion v. Braeliett, 10 Mass. 212 (1813). 

6. Three adjoining towns on a river wore 
authorized by statute to sell the right and 
regulate the times, &c. of taking flsh within 
those towns. Two of the towns, for a valu- 
able consideration, released to the third the 
right to the fishery in that town. It was held, 
that the third town might lawfully dispose of 
the fishery within its limits, and maintain an 
action, separately from the other two towns, 
against the hirer, for the agreed price. Wa- 
iertown v. While, 18 Mass. 477 (1816). 

7. A town sold to C- a privilege of fishing 
in a river, with the condition tJiat they would 
not sell any further privilege ; they did how- 
ever aiterwards sell another privilege to*D. 
It was held, that the town could not mtuntain 
an action against C. for the purchase money, 
although the sale to D. was void, and although 
C. joined D. in carrying on tlie fishery under 
D.'s license. Taunion v. Caswell, 4 Pick, 373 
(1826). 

8. In an netion by a town to recover the 
price of a right of fishing, sold by Uiem under 
the authority derived from a statute, it is not 
necessary to set forth in the declaration their 
authnrjty to malce the sale. I&. 



PLATS. 

4 ; Fish, 
Taxes, 17 ; Wath, (ja. 



GUNPOWDER. 
1. The board of en^neers of the fire de- 
partment of the city of Boston, to whose use 
the penalties incuiTed by violation of Sts. 
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1833, c. 151, and 1837, c. 3D, (regulating the 
Etoiage.&c. oJ' gunpowder in Boston,) are made 
to enure, (except when any one of thoiii shiiUbe 
examined as a wituesa in the prosecution,) 
cnnnoC aathorize an^ person to sue for those 
penaitiea. Oolbum v. Smeti, I Met. 233 (1840). 

2. It aeems, that the only mode of enforc- 
ing tliQ penalties imposed by those statutes, is 
by iadietment, or suit in the name of tlie 
Commonwealth. lb. 

HEALTH, 
1. Under Gen. Sts. c. 2G, § 62, the select- 
men of a town, acting as a board of health, 
may by a general order forbid tlie exerclae of 
an offenEivo trade or employment tlierein, 
without first ^ying notice to those who at the 
time are engaged in carijing on the same. 
Belcker r. Fan-ar, 8 Allen, 825 (1864). 

3. The parQ" erecting or continuing apublic 
nuisance may be prosecuted by indictment; 
and a part of the judgment may be, that it be 
prostrated and removed. Shaw, C J., in 
JSames v. NeiB Eagland Worsted Go. 11 Met. 
673 (1840). ■ 

3. In order to amount to a nnisance, it is 
not necessary tliat there should be a corrup- 
tion of tlie atmosphere aucli as to be danger- 
ous to health; it is sufficient that the effluvia 
are offensive to the senses and render habita- 
tions uncomfortable, Shaw, C. J. lb. 

4. It Is not only the right but the duty of 
the city goTemmont of Boston, so far as they 
may be able, to remove any nuisance which 
may endanger the health of the citizens. 
Baker v. Bosion, 13 Pick. 184 (1831). 

5. And they have necessarily the power of 
decidiug in wliaC manner thia shall be done, 
and their decision is conclusive, unless they 
transcend the powers confurred on them by 
the city chatter. lb. 

6. Police regulations to direct the use of 
private property so as to prevent its being 
pernicious to the citizens at large, are not 
void, although they may in some measure 
interfere with private rights without providing 
for compensation. lb, 

' 7. The property of a private individual may 
be appropriated to public use in connection 
with measures of municipal regulation; but 
in such case, compensatijn must ' " ' ' 

for, or the appropriation will be 
tional and void. Ih. 

8. Carrying on an offensive trade for 
twenty years in a place remote from bnildings 
and public roads does not entitle the owner 
to continue it in the same place ailer houses 
have been built and roads laid out in the 
neighborhood, to the occupants of and travel- 
lers upon which it is a nuisance. Commora- 
wealth V. Upton, 6 Gray, 473 (1856). 



9. Since tlie statute of 1849, c. 211, §7, 
(Gen. Sts. c. 28, § 60,) which provides Uiai 
" all fines and forfeitttres incurred under the 
general laws, or the special laws applicable 
to any town or city, or the ordinances, by-laws 
and regulations of any town or city, relating 
to health, ahaU enure to the use of such town 
or city, and may he recovered by complaint, 
in the nsjne of the treasurer," sueli fines and 
forfeitures are recoverable only by complaint 
in the name of the treasurer of the city or 
town and in no other manner. Ooiamonwerdth 
V. FaliBy, 6 Cuah. 408 (1850). (Under Gen. 
Sts. c. 19, § 16, either the city treasurer or 
the chief of police may prosecute for such 
fines and forfeitares.) 

10. The ordinances and by-laws of the city 
of Boston concerning burying-grounds and 
the burying of the dead, are regulations re- 
lating to health within St. 1849, c. 311, g 7. 
(Gen. Sts. c. 26, § 60). /*. 

.11. The St. of 1832, e. 150, entitled "an 
act in addition to an act authorizing the town 
of Charlestown to establish a hoard of health," 
authorized the selectmen of Cliarlcstown to 
appoint and locate the places where the dead 
may be buried in that town, to establish the 
police of the burying-gronnda, to make regu- 
lations for funerals and the interment of the 
dead, to appoint aU necessary officers to 
■carry the same into efffect, and to prescribe 
penalties for the violation of such regulations. 
The fourth section of a by-law made by the 
selectmen provided that no person should 
witliout leave in writing signed by a majority 
of the selectmen, bring into the town any 
dead body, or convey through any of the 
streets any dead body so brought into the 
town; or bury any dead body so brought into 
the town on an^ part' of his own premises or 
elsewhere witbm the town. It was held, that 
the first part of thia aeeUnn of the by-law 
being unauthorized by the statute and void, 
(which was conceded,) tlie whole of the sec- 
tion was consequently void. Austin v. 
Murray, 16 Pick. 121 (1834). 

12. it was held, also, that tlie latter part of 
the section waa not a regulation but a prohi- 
bition, and therefore void; and if it were not 
a prohibition, yet that except when applied to 
a populous part of the town it was uiirenson- 
ahle and on that a<:cquut void, lb. 

IS. The third section of the by-law ordains 
that no person shall exercise the office of 
funeral undertaker witiiin the limita of the 
town, unless he shall have been first appointed 
and licensed by the selectmen It was held, 
that this sectiuu did not apply to a person 
who without ft license buried dead bodies 
brought into the town contrary to the fourth 
section; of if it was intended more effectually 
to enforce the prohibition in the fourth sec- 
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tion, nnd was to be taken in connectjon with 
that section, then it was voiil. lb. 

14. A tax payer in a town cannot maintnin 
an aotion against the town for his proportion 
of the expenses of the burial of persons not 
paupers, paid by the town out of the money 
raised by town tases. Wiihingion v. Ear- 
vard, 8 Gush. 66 (1851). 

15. A by-law of the city of Boston, pro- 
liibitine any person not duly licensed tliare- 
for by tlie mayor and aldermen, from remov- 
ing liouse dii't and oflal &om the city, was 
held not to h^ in restraint of trade, but to be 
a Talid by-law, aad binding upon a stranger 
coming into the city. Vandine, I'etiiioner, 
6 Piclt. 18T (1838). 

16. It was criminal to dig np and remove 
a dead body, at common law. Commonwealth, 
V. CaoUy, 10 Pick. 36 (1880). 

17. The removal of a dead body is not an 
offence within the meaning of St. of 1830, c. 
67, (Gan. Sts. c. 165, g 37,) unless done with 
the intent to use or dispose of the body for 
the purpose of dissection, and in an indict- 
ment auder that statute such an intent must 
be averred. CommontMoUh v. SloJik, 19 Pick. 
304 (1837). 

18. Where a t»wn incurs expenses, under 
the provisions of St. 1837, o. 244, § 1, (Gen. 
Sta. c. 26, § 16,) on account of paupers hav- 
ing a legal setUeiDcnt in another town, the 
former is bound to ^ve reasonable notice to 
the latter, before commencing an action for 
snch expenses, and (he selectmen of the re- 
spective towns are proper ofttcers to give and 
receive such notice. SpringjHd v. WorceS' 
ier, 2 Cash. 62 (1348). 

19. On the 6tli of May, 1846, apoor person, 
having a legal settlement in W., fell ill of the 
smallpox in S., and was there relieved, in 
pursuance of the provisions of St. 1837, c. 
244, § 1, (Gen. Sts. c. 26, g 16,) and the se- 
lectmen of S., on the 2Btli of the same month, 
gave notice of the pauper's sickness and of 
the expenses incurred on his account, to the 
selectmen of W.; it was held, that such notice 
was reasonable and sufflcient. lb. 

20. If the selectmen of a town, acting as a 
board of health, have brouglit a bill in equity 
to restrain the exercise of an offensive trade 
or employment which they have prohibited, 
under Gen. Sts. c. 26, g 63, this court have 
power to allow an amendment thereof, by sub- 
stituljng the inhabitants of the town as pliun- 
tiffs, aiter the term of ofBce of the selectmen 
has ceased. Wiaihrop v. Farrar, II Allen, 

(1866). 

21. An order by the selectmen of a town, 
acting as a board of health, forbidding the ex- 
ercise of an offensive trade or employment 
tlietein, need not be served by an officer. lb. 

23. If the selectmen of a town, acting as a 



board of health, after passing a general order, 
under Gen. Sts. c. 26, | 53, forbidding tlie ex- 
ercise of an offensive trade or employment 
therein, without first giving notice to those 
wlio at the time were engaged in carry- 
ing on the same, and after giviog notice of the 
passage of such order to a person so employed, 
subsequently, and before the expiralaon of 
the three days allowed by g 66 for an appeal 
therefrom, gave notice to such person of the 
presentation of a petition to them, praying for 
the passage of a, similar order upon Mm, ap- 
pointing a time and place for a hearing, with 
tlia Intention of preventing him from avaUing 
himself of his right of appeal from the order 
whicli they have already passe d,and he is there- 
by so prevented, and thereby loses his right of 
appeal, this court will not enforce the order 
of the hoard of health by a process in equity. 
And if the selectmen have done this withoat 
an intention to mislead him, or to deprive him 
of Ills rigltt of appeal, but he and his counsel 
have been actually mistaken in regard to Us 
right of appeal from the order, and he has 
lost his appeal by reason of this mistake, and 
the consequences to liim will be serious, this 
court in its discretion may and will refuse to 
enforce the order. lb. 



HOUSES OF CORRECTION AND JAILS. 
See Sts. 1864, c. 270; 1866, c. 117. 
1. Upon an appeal by a jmler to the court 
common pleas under St. 1846, e. 11, § S, 
Jen. Sts. 0. 173, § 23,) from a decision of the 
county commissioners fixing his compensa- 
tion, the amount to be allowed him is within 
the discretion of that court, and not subject to 
revision or exceptions. Adams v. Hampden, 
IB Gray, 439(1869). 

S. Where county commissioners have fixed 
the salary of a jailer and keeper of a house of 
correction, under St. 1869, c. 249, g 2, (Gen. 
Sts. c. 178, g 22,) and such jailer and keeper, 
deeming tlie salary so fixed inadequate, has 
petitioned the superior court untler St. 1S69, 
c. 249, § 8, (Gen. Sts. o. 178, § 23,) to fix his 
salary, this court will not, during the pen- 
dency of BuchpGtition,grant-i(wril of mttntZd- 
mus requiring the' salary fixed by the county 
oommissionors to be paid to such jailer and 
keeper out of the county treasury. Adams 
V. ffampden, 16 Gray, (1860). 

8. The St. of 1787, c. 64, § 1, was peremp- 
tory on tlie court of sessions in oaeli county 
to erect or provide a house of correction, and 
mandamiia lay from this court to compel 
them to do it. Commonwealth v. Hampden, 
2 Pick. 414 (1824). Bee Gen. Sta. c. 178, § 0. 
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4. The repeal of the law wliieh directed 
tLat tlie surplus proceeds of tim labor of uon- 
■victa in bouses of correction sbould be paid 
to tlieui on tbeir disulmrge, toolt away tlie 
BUtliority to pay tlie proceeds of labor done 
before the repeal to those who were not dis- 
charged imtil after the repeal. WitUoms v, 
Middlesex:,'i Met. 78 (18*2). 

6. When an insane person, who ia not aMe 
to pay for Ma own support, ia conflned in a 
house of correciion, the town in wliich he has 
a settlemeut is liable for hia aupport in eucli 
house, ander St. 1836, c. 228, (Gen. Ste. c. 
74, g 6,) if ho have no parent, master or kin- 
dred, liable by law to support him. Watson 
V, CharUaiovin, 6 Met. 64 (1843). 

G. Where an alien wuman, having a nurs- 
ing infant, whi^i stood in need of immedlnte 
reUef, was committed to a jail ovhouse of cor- 
rection, it was held, t)iat such infant was not 
within tlie proviaiona of any of tiie atatutea 
pro'iaing for the support of convicta and per- 
sons confined on criminal proaecntions. Wat- 
son y. Gambridge, 18 Pick. 470 (183G). 

7. If the town in whiuh the liouse of cor- 
rection ia aituateti, after due notice and re- 
quest by tho maater tliereof, refuse to assume 
the support of anch infint, the maater may 
recover from the town tlie esponaes incurred 
by liim on account of such infant, for cloth- 
ing, mediciae, Sc, hut not tor any articlea.of 
foodand nourishment fatnislied to the mother 
in conaeqncnue of her having an infant at the 
hreast, different from, and in addition to, what 
he was required to furnish to othec inmates of 

8. Peraons committed to a house of correc- 
tion under St. 1787, c. 64, as rogues, common 
vagabonds, common heggara, or other idle, 
disorderly or iewd persons, are there main- 
tained, not as paupers, but as criminals, and 
previously to the paaeing of St. 1826, c, 143, 
tlie keeper of sncli house, in order to recover 
of the towns where such persons have their 
settlementa, the expenses incurred for their 
support, must hnro made a ileiiiand in writing 
'i accordance with the requirements of "' 



§ 2. Boston V. Wes^ord, 12 Pick. 



1H02, 

16 (1881), 

9. The master of a house of 
under Sts. 1803, c, 22, § 2, and 1836, c 
after his accounts had been allowed and 
fied by the court of aeaaions, might 
an action for the compensation allowed by 
such court, for keeping, supporting, and em- 
ploying any person duly committed to the 
Louse, against the town in<which euch peraon 
waa legally settled, if ho had no eatate and no 
kindred linble by law to support him. Wade 
T. Salem, 7 Pick. 3S3 (1838). 

10. The neglect of the court of sessions to 
establish rules to govern tho peraons com- 



mitted, to provide materia 
ployment, and to keep a 
required by St. 1802, o. £a, was no ueience lo 
an action by the maater of a house of correc- 
tion against a town. lb. 

11. Where th^accounta of the master of a 
house of correction had been allowed by the 
court of seasiona, and one of the towns charged 
in them appeared by counael and contested 
tiieir allowance, the only notice to the town 
of the claim haying been given at the couit ; 
it was held, ia an action by tlie master agoinat 
tlie town, to recover the compensation allowed 
by tlie court of sessions, that tlic want of no- 
tice to tlie town afTorded no di.*nce to tUc 
action i hut that the record of the court of 
aeaaions waa not conclusivo as to the liability 
of Uie town, which eoald maite in the n.ctiou 
any defence to which it might be legally tn- 
titled. Jh. 

12. Under the Kev. Sta. c. 140, §g 15. 16, 
(Gen. Sta. c. 178, §§ 67-69,) which provide 
that the cixpeuse of supporting a pauper in the 
house of correction " may be recovered of the 
town wherein he ahall have his lawful sefile- 
ment," the town in wliiuh be has a settlement 
at tlie tim^Vhen such expense is incunod, ia 
liable therefor, although he gains a aettlemcnt 
in another town before tlie account of such 
expense is audited and certified by the over- 
aeara of such house. Boston v. Amesbvi-y, 4 
Met. 378 (1842). 

18. The persona and corporationa that are 
made conditionally liable by the said statutes, 
for the support of persons coinmitted to a 
house of correction, cannot he held to pay for 
audi support, unless the account thereot he 
audited and certified by the overseers of such 
house, within the time preBcribed by those 

14. Where afauperwHSConfined in a house 
of correction, from December, 1836 to Api'il, 
1837, and the account of the expense of his 
support was not audited and certified by the 
overseers trnljl Jannarygl839, it was )ield,l!int 
the town in which he had Ins settlement was 
not liable for such support. lb. 

15. TheSt.ia34, c.l61, g 10.(Gen.Sts.c.l78, 
|§ 67-69^ provides that whenever any sum 
shall be due for the care and expense of sup- 
portlug any person committed to a house of cor- 
rection, it may be recovel^d of auch peraon, &c., 
or of U\o town wherein he is lawfully settled, if 
such person, town, &c.shallneglectto pay such 
sura for the apace of fourteen days after the 
same shall have been demanded in writing of 
him or them respectiTely, or of one of the 
selectmen, &c. It was held, that the word 
"demand" does not meanapersonal presen- 
tation of tlie account for immediate payment, 
and that a letter from the master to the select- 
men of the town would be sufficient to answer 



,, Google 



HOUSES OF COERECTION a>'D JAILS — JUUIES. 



the requisitions of the statute. EaUins v. 
Weeton, 20 Pick. IIS (1838). 

10. The demand upon the aeleotraen of the 
town may ba made by a person specially nii- 
thorized by the master to moke the same and 
to reueive the money, bnt in such case tlie 
eeloctmen, being public agefits, are entitled to 
be furnished, at the time of the demand, with 
tlie evidence of the autlioriiyof theag^nt. lb. 

17. Where, in ao aetinn instituted under 
Sts. 1824, 0. 28, g 3; 1S34, c. 161, § 10; and 
Itev. Sis. 0. 143, § le, to recover eipenses 
incurred fur the support of a prisoner in the 
house of correction in Boston, it appeared 
that Ihc demand of payment, which is a pre- 
requisite to the institution of snch an action, 
was mudo by a person deriving liis authority 
neither from the city nor from the master of 
the house of corre^on, but solely fi'om the 
overseers of the house of correction, It was 
held, tlint such demand was insu^cieut. 
Basioa v. Weelan,, 23 Pick, 211 (1839). See 
Gen. Sta, 0.178, §557-59. 

18. A town in wliiuh a convict, who is com- 
mitted to a liouse of correction, has a settle- 
rnent, is not liable, by any statute, to pay the 
expense of supporting Mm 1q .such house, 
unless he be committed by virtuiftf the filih 
or sixth section of c. 143 of the revised 
Btatntes (Gen. Sta. c. 181, g 21 ; c. 165, g S8J. 
Svsion V. Dedkam, 8 Met. 513 (18ii), 

19. When a debtor imprisoned on mesne 
process claims support as a pauper, and his 
creditor, upon being required W &ie jailer to 
advance the money necessary for the support 
of the prisoner or to give security for hie sup- 
port, neglects to do so for twenty-four hours 
after demand, it is the duty of the jailor to 
discharge the pvisooer forthwith. Worcester 
V. SMeasmgm; IG Gray, (18G0). 

20. An action to recover for expenses in- 
curred in tlie support of a debtor imprisoned 
on mesne proeeaa in ft county jail, cannot he 
maintained by the conntj' against the creditor, 
if the creditor has not been notified tliat tlie 
debtor chiims support as a pauper, or if the 
creditor, having heenrequired to advance the 
money necessary for his support, or give 
security fur his support, neglects to do so. Jb, 

21. A prisoner couflned in a house of cor- 
rection under sentence of court, and while 
there put into solitary confinement forrefrac- 
tory conduct, in accordance with rules estab- 
lished for such cases, cannot maintain an 
action against the master thereof for neglect 
to provide for him sufBcient food, clothing 
and fires, if ha is kept in one of the usual 
ceils, and there is no evidence of express 
malice, or of such gross negligence as to 
authorize the inference of malice. WHlictnis 
V. Adams, 8 Allen, 171 (1861). 

See Paupbbs, 7. 



INDICTMENT. 

1. Where, pending an indietment against 
;own, the name of the town was altered hy 

the legislature, die court refused to quash the 
indictment for that cause. Oommonieeiillh v. 
FhiUipsbiirg, 10 Mass. 78 (1813). 

2. A town may be indicted as " the town of 
D.," and need not be described as "tiia in- 
habitants of the town of D." Oomvionwealth 
V. Dedham, 18 Maas. 141 (1810). 

See Jdhies, 10 ; Wats, 14, 23, 38, GO, 391- 
396, 400, 417-429. 



INFORMATION. 
An information on Rev. Sts. c. 108, (Gen. 
Sts. c. 141,) against a town, does not admit 
its title in fee in flats sought to be recovered, 
by describing them as situated in that town. 
Commonweallh v. Soxburv, 9 Gray, 451 
(1357). 



JURIES. 

1. Quakers are eopablo of serving as grand 
jurors, Gommonwealth v. Smith, 9 Meiss. 
lOT (1813). 

2. A verdict will not bo set aside on the 
ground that one of the jurors was more tlmn 
sixty-five years old, and tliat this feet was not 
known to the party olgeeting hefliro the ver- 
dict was returned ; focpeisons of that ageiU'O 
not absolutely disqualified from serving as 
jurors by Eev. Sts. c. 96, g 2, (Gen. Sts. c. 
132, S 2,) but are only exempted from serving 
at their own election, and made ILihle to ex- 
ceptiun, by cithep party, when the jury is em- 
panelled. Manroe v. Brigliam, 19 Pick. 
368.(1887). 

3. Attorneys at law, though retired from 
practice, are exempted from serving as jurors. 
Swelfa caae, 20 Pick. I (1838). 

4. One having served as a juror in the 
courts of the United States within tliree years 
ia not liable to ho returned ass jui-or in the 
state courts. Span's case, IG Mass. 230 
(1819). 

6. A person is not liable to serve as a 
traverse juror who has served nsagrand juror 
within three years, although it is a little more 
than three years since he was drawn as such. 
Brown's ease, 8 Pick. 504 (1829). 

5. Service on a sherifi's jury within tliree 
years is not the service contemplated in the 
statute, and does not exempt a person from 
serving as grand or traverse juror in a court. 
Bremer v. Tijringkam, 14 Pick. 196 (1833). 



>y Google 



T, A member of the le^slature Is entitled 
to be excused from serving on a jury wliile 
the legislature is in session. Commonwealik 
V. Walton, 17 Pkk. 403 (1835). Gea. Sts. 
0. 1B3, § 2. 

8. A minister of tbe Metbodist Episcopal 
Church, iiho belongs to tlio "local connec- 
tion," and whose duty it is to preach when 
called npoii to churches wilhaa a convenient 
distance'tWim Ms residence, is a "settled 
minister" withhi the tneaning of thestat 
exempting certain persons from serving 
jurota. (Gun. Sts. o. 132, § 2.) Oommon- 
mcOth v. Bazzeli, 16 Picli. 1S3 (1884). 

9. A list of persona to eerre as jurors 
prepared and laid before a town by its selectr 
men. The town voted tlmt said list b( 
accepted, and also voted to elect a list by 
nomination. Thereupon several persons, 
part of whom were on the list prepared by th 
selectmen, and port not on that list, wer 
nominated and declared chosen. Held, that 
the a pe sons were legally elected as jurors? 
Page v Danvers, 7 Met. 32(3 (1843). 

10 It IS no sufficient exception to an in- 
d ct e t for an offence, to which the law an- 
nexes a fine Ibr the use of the town where the 
oflence is committed, that the foreman of tbe 
granljiy who found. the indlctmeut is a 
taxable liahitant of Buch town. Common- 
tceaW T Byan, 6 Mass. 90 (1809). See Gea. 
Sts. c. 122, § 13; a. 133, g 80. 

11. The legislature have authority to enact 
that the interest which an inhabitant of a city 
may liave in a penalty for the breacli of a by- 
law thereof, slmll not disqualify him to act as 
a juror in a prosecution to recover such pen- 
alty. Coitimonteeallh v. Worcesler, 3 Pick. 
462 (1826). See Gen. Sts. e. 122, 6 13; c. 
183, § 80. 

12. Rev. Sts. G. 9B, g 28, (Gen. Sts e. 182, 
§80,) which provides that " in indictments 
and penal actions fbrthe recovery of any sum 
of money or other thing focfaitad, it shall not 
be a cause of cliallenga to any juror that be is 
liable to pay tiixes in any county or town wliich 
may be benefited by such recovery," is no vio- 
lation of art, 29 of the Declaration of Rights, 
securing^ to every citizen " the right to be 
tried by judges as free, impartial, and indepen- 
dent as the lot of humanity will admit." 
Commonwealth v. Reed, 1 Giay, 473 (1854). 
See also Gen. St«. c. 132, § 13. 

See Actions, 69 ; Wats, lSG-169, 214-227. 



LAW OF THE ROAD. 
See Cahkiages, 5-14. 



LICENSES. 
J Actions, 27; Amusements; Bitild- 



LORD'S DAT. 
See FiEtn DsivEns, &o. 8, 9; Ways, 243, 
64, 281, 3S9, 390. 

MARKET-HOUSES. 

; Fandeil Hall 



MILITIA.- 
;e AppEOPKiATiOsa, 2,3; 



MILK. 



1. A complaint by H. F., inspector of milk 
the city of Boston, alleging that the de- 
fendant, being a dealer in milk, and being re- 
corded as a dealer in milk in the books of said 
H. J"., sold adultoratod milk, in violation of 
tho provisions of Gen Sts. c. 43, § lEI, does 
not Bufflciently allege that ha was recorded in 
the hooka of the inspector as a dealer in milk. 
CommanweaUh v. O'Donnell, 1 Allen, 693 
(1861). See now St. 1804, e, 133, § 4. 

2. A complaint for selling adulterated milk 
violalbn of the provisions of Gen, Sts. o, 

40, § 151, which, after alleging tlie official 

character of the inspector, and that he kept 

an office and books as required hy the statute, 

charges that the defendant, being a dealer in 

milk, and being recorded as a dealer in milk 

in the books of saidinapector," did sell, &c., 

les not sofflciently show that ha was recorded 

I any such books as the statute reqnircs (be 

inspector \ii keep. GommonweaUh v. McCar- 

>n, 2 Alien, 157 (1861). See now St. 1880, 

122, § 4. 

8. An indictment which alleges tbnt tbe de- 
fendant " did unlawfully keep, offer fur sale 
and sell" adulterated milk, charges hut one 
offence. QtfmmonwtoXlh v. JVMois, lOAllen, 
19(1865). 

4. In support of such indictment, one who 

a great many inetanees liaa used a lactora- 

er for the purpose of testing the quality and 

purity of milk, may testify to the result of an 

experiment made by him with the same lac- 

— eter upon the milk in question, although 

ividenca is offered as to the ch.iracter of 

instrument. Ih. 

A person may be convicted of selling 
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adultemtea milk, under St. 186*, c. 123, § 4, 
although he did not know it to be adulterated ; 
aiiS an averment in the indictment that he lind 
suoh Itnowledge may be rejected as aurplus- 
nge. Comraonwealih v. Fan'en, 9 Allen, 489 
(1864). CoTamonwealth v. Waiie, 11 Alleu, 
(18G6). 

6. It is not necessary in such an indicE- 
ment to aver that the milk waa cow's ojilk. 
lb. 

7. An indictment alleging a sale of adiiller- 
ated milk to a woman is not defeated by 
proof tliat she was mairied, and was noting as 
agent for her husband, if tlie seller had no no- 
lice, express or implied, of these facts. Com- 
momnalth v. JiwreM, 9 Allen, 489 (1864), 

8. An indictment under St. 1864, c. 1S9, § 
4, which charges that tho dcfendH.nt sold a 
eertiun quantity of "adulterated milk', to 
which ft Ifl^e quantity, that ia to say, four 
quarts, of water had been added," is not Ijad 
for duplicity. Ih. 

9. Ivo action liea to recoyer the price of 
milk sold by the can, at wholesale, in cans 
n-t scaled according to St. 1859, e. 206, § 4, 
(Gen. Sts. 0. 49, § 150,) nllhoTigh tlie state 
eeaiei- refased to seal them for the etatuto 
price, ililler v. Fosl, 1 Allen, 43t (1861). 

10. St. 1864, 0. 132, § 4, is not unconstitu- 
tional, although it authorizes the conviclion 
of a person who bad sold adulterated milk, not 
knowing it to be adulterated. It ia the prov- 
ince of the legislature to decide what provis- 
ions are reasonable on the subject. Gom- 
moTMeealth V. JTaiVe, 11 Allen, (1865). 

ll.On the trial of an indictment for seUing 
adnlterated milk, the certiicate of an analy- 
zei as to the quality of the milk sold by the 
defendant was admitted in evidence against 
the defendant's objection. The analyzer then 
personally testified to the same facts stated in 
the certificate. It was held, tiiat the testi- 
mony of the analyzer destroyed all objections 
to the admissibility of bis certificate. lb. 



KUISANOES. 
■.e HsALTn I Railhoads, 17, 18, 22 ; Stw- 

AMD DeaINS. 18 ! SXBAM BnGIUBS ; 

;a, 55, 74, SI)r-429.438. 



OFFICERS. 
1. As a general rule, a municipal corpora- 
tion is not responsible for the unauthorized 
and unlawful afite of its oflcera, though done 
colore o^kii; it must further appear that ' 
officers were expressly authorized by the i 
poration to do the acts, or that they n 
done bonafideia pursuance of a general 



thority to act for the corporation on tho sub- 
ject to which Ihcy relate, or that they were 
adopted and ratified hy (he corporation, 
Thayer v. Boston. 19 Pick. Bl! (1837). 

2. A town is authorized to indemnify its 
officers against any liability which they may 
incnr in the 5onajMs discharge of their ijutiea, 
alihough it turn out that they hitve excei'ded 
their legal rights and authority. Bancroft v. 
Lynnfield, 18 Pick. 666 (1886). 

3. Towns have the power to bindtiiemselves 
by a vote to indemnify tlieir officers and agents 
against liabilities incurred in tho bona fids 
discharge of their duties. And tho officers 
or agents are not required to give the town 
notice of the pendency of suits t^ainst them 
on such liabilities, in order to recover of the 
town their reasonable costs and expenses in- 
curred in good faith in defending such suits. 
Eadsea V. ffancoc!c, 8 Gray, 62« (1855). 

i. If, after a vole by a town not to defend 
an action brought against it, the selectmen 
nevertheless mate a defence, tliey are bound 
to indemnify the town against the costs of the 
defence. Emerson, v. Newbury, 13 Pick. 377 
(1832). 

6. Town officers must be inhabitants of the 
town in wliich they are chosen, and they cease 
to be officers when tbey cease to be in- 
habitants. Barre v. G-reeninich, 1 Pick. 129 
(1832). See Gen. Sts. c. 18, § 41. 

6. In St. 1785, c. 7S, § 4, (Gen. Sts. o. IS, 
§ 43,) respecting vacancies in town ofai!es, 
the word "removal" means a removal ftom 
town. lb. 

7. The appointment by a city council, for a 
definite time, of a city officer entitled to com- 
pensation for his services, if accepted by him, 
constitutes a contract between him and the 
city, which cannotbeclianged by a subsequent 
ordinance of tlie city and vote of the city 
council, without his consent. Chase v. LoweS, 
7 Gray, 33 (1856). 

8. The mayor of a city, whose charter pro- 
vides that he " shall be tlie chief executive 
officer of the city;" that "it shall bo his duty 
to be vigilant in causing the.laws and regula- 
tions of the city to be enforced;" and that 
" the executive power, of said city generally 
and the administration of tlic police sliall be 
vested in and may be exercised by tiio mayor ■ 
and aldermen as fully as if tlin same were 
herein special ly^enumerate3," may lawfiilly 
remove an..a\*nihg erected in violation of an 
ordinance of the city, after a vote of Jhe board 
of aldermen authorizing and instructing him 
"to proceed forthwith to remove all woiid 
awnings iiow standing in said city in violation 
of law," although a street commissioner has 
been appointed, with the powers and dnties of 
a surveyor of highways. Fedndc v. Bailey, 
12 Gray, 161 (1858). 
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0. The TDiiJor of a city haa no authority by 
Virtue of Ilia office to employ counsel in belialf 
of the laty, iinleEB eutJi autliority is expressly 
conferred upon iiim by the city eliarter or 
ordiuatiueE. Meleher v. LomeU, 16 Gray, 
(1880). 

10. Upon a petition for a jnry to alsess 
damages against a city for laying out a bridge 
aa a liigliway, tlie city council voted that it be 
" referred tu tlie mayor, with power to employ 
eueh counsel as maybe deemed expedient," 
Meld, tliat iliia vote did not autliorize the 
mayor to employ counsel to obtain tlie pass- 
age tlivough tlie legislature of an act relalJDg 
to tlie bridge, which might diminish the peti 
tionei''s claim for damages against the citj 
Jb. 

11. If. under a charter autliorizing tlie sam( 
a city ordinance Is passed whicii prohibits tli 
obstruction of any street for tiie purpose of 
building, "witliout first obtaining a written 
license ftomthe mayor and aldermen, or some 
person authorized by tiiem," and complying 
with such reasonable conditions as they may 
impose, tlie mayor alone has no autliority to 
grant a license to cbatmct a street for the pur- 
pose of bujlding, or to impose conditiuns 
therefor ; and an agreement, made in consid- 
eration of such license from the mayor alone, 
to indemnify the city against damages that 
may arise in consequence thereof, is without 
considoralion and void. Z<meU v. Simpson, 
10 Allen, 88 (18SB). 

13. Where a by-law of ft city prohibits the 
moving of buildings through the public streets, 
without a license granted by the mayor and 
aldermen, the board of aldermen cannot del- 
egate to [he mayor alone (he power to grant 
such licenses. Day v. Oresn, i Gush. i33 
(1849). 

13. The mayor of a city, who, under the 
autiiority of an order of the board of alder- 
men, which they bad no power to pass, has 
granted a license for the moving of a building 
llirough the streets, is not estopped, in an 
action of trespass against him, for removing 
the building out of the street, where it lias 
been left by the owner in the course of such 
removal, to set up the invalidity of the license. 
lb. 

14. Where a town appointed three persons, 
who were not inhabitants, to designate aplace 
for building a meeting-house, it Was held, thnt 
a designation by two only was insufficient, 
they being agents or commissioners and not 
technically a committee ; but that if they had 
all concurred, the town might nevertlieless 
reject a designation made by them. Damon 
V. Graniy, 2 Pick. S45 (1824). 

15. Whore, upon the question whether a 
town would mate the necessary repiurs upon 
a town clock, a vote was passed to refer the 



matter to the selectmen, it was hel3, thnt the 
selectmen were authorized to determiiia not 
only whether the clock should be repaired, 
but also rt'hat repars should be made, and that 
they were not restricted to inconsiderable re- 
pairs, bucIl as had previously from time to 
time been made. TpjHiwtZ v. Newbvri/poi't, 13 
Pick. 227 (1831). 

16. -Selectmen have no authority, by virtue 
of their ofBue merely, to make a contract in 
b^alf of a town for the liiring of a building 
ibr the purpose of holding town meeUugs in 
it. Goffv. Rekohoth, 12 Met. 25 (ISifi). 

17. An information in the nature of a quo 
wiai-rafilo dues not lie against an officer elect- 
ed for one year only, because it would be im- 
possible to decide the question before the 
expiration of the term, when lUe mischief 
complaiued of would have ceased Commoiir- 
weaUh V. Aiheo^n, 3 Mass. 286 (1807). 

18. Where a minister of a town or parish 
is seised of any lands in the right of tho town 
or parish, during a vacancy in the office the 
town or parish is entitled to the cuntudy of 
the same^ and may entor and take tlie profits 
antil there be a successor. Brum-isick v. Dmi- 
Tiiiig, 7 Mass. 446 (1811). 

19. A surveyor of highways Bnstiiuihig 
damage fVom a defect in ihe highway within 
his district, which arises from his own neglect, 
has no remedy agiuust the town for such dam- 
age. Wood-i. IVofen.'tZte, 6 Mass. 294(1800). 

SO. A truant officer, appointed under Gen. 
Sts. c. 42, § G, does not hold over after the 
expiration of his year, although no other has 
been appointed in liia place. Muse v. Lowell, 
10 Allen, 149 (1866). 

21. It is no justification of a slaader pub- 
]jshed of a town officer, relative to his official 
conduct and while in the exercise of his office, 
that the slanderer was a legal voter in die 
town, and so one of the constituents of such 
officer, iPoiltisv.ffmry, 9 Mass. 203(1812). 

S3. Where a selectman, acting in his official 
capacity, at a town meeting, during an elec- 
tion, said in good f ath, and in the belief that 
the words were true, "B. (the plaintiff) has 
put in two votes," it was held, tliat an action 
of slander could not he maintained for the 
words BO spoken. Bradley v. Heath, 13 Pick. 
163 (1831). 

23. Itwasalsoheld, in anftction against such 
selectman for speaking such words, tliat he 
might prove, under the general issue, the occa- 
sion of uttering the words, and that the pl^n- 
ti^'s own conduct was such as iuduced him to 
believe the imputation was true. lb. 

34. The assessors of a town liaving made 
an application to the town to reimburse them 
for expenses incurred in an action brought 
against thera for having madefiUse answers un- 
der oath in a former action brought against 



,, Google 



them as assessors, and such application being 
under consideration at a meeting of the town, 
ft tax payer who states in tlie course of debate 
upon the application that the defendants have 
peijared themselves, is not liable to an action 
for slander for making such statement, in the 
absence of malice, and may testify, in an ac- 
tion brought against him for speaking such 
words, concerning bis motives in speaking 
them, his belief in their truth, and as to the 
absence of malice or ill will towards the 
plainlaff. Smith v. Higgiiu, IG Gray, 
(1860). 

26. Where the oath of office is administered 
to a town officer in open town meeting, by a 
justice of the peace, in presence of the town 
clerk, the clerk's record of the fact is compe- 
tent evidence of the fact of the administration 
of the oath. Briggs T. Mwdock, 13 Pick. 305 
(1832). 

26. The clerk of a city or town is the proper 
certifying officer to authenticate copies of the 
TOtes, ordinances, and by-laws thereof; aud 
such copies so autlienlicated are admissible 
in evidence, when pnrportitig to be duly at- 
tested, without any verification of the clerk's 
signature. Oowmoninealth v. Chase, Q Cusli. 
348 (1850). 

27. One who was formerly a town clerk, 
but is no longer in the office, cannot amend a 
town record made by him when town clerk. 
Hartwcll v. Littleton, 13 Pick. 229 (I8S3). 

28. It is competent for a town clerk to 
amend a record made by him when in office 
under a former election, such amendment be- 
lt with truth. WeUes v. Baiielis, 



fally certifies to the assessors of the 
at a legal meeting of the district it wa^ voted 
to raise a sum of money, and the assessors 
ibereupon afsess the same, a person arrested 
for not paying the tax cannot maintain an ac- 
tion against the clerk, the injury being but a 
remote consequence of his act. Taft t. Met- 
ccOf, 11 Pick. 466 (1881). See Allen r. Met- 
calf, 17 Kck. 208. 

80. Where the defendants in an action jus- 
tified as assessors, and showed by tlie records 
of the town tliat they were duly elected at a 
town meeting legally warned, it was held, that 
they were not bonnd to go behind the records 
and show that the meeting was In fact legally 
warneii. Thoysr v. Steams, 1 Pick. 109 
(1823). See GUmore v. Molt,'i Pick. 258. 

31. Where a town votes that its assessors 
sbalt be allowed a certain gross sum for their 
services during the year, they are not enti- 
tled by the Eev. Sts. c. 7, § 45, to one dollar 



Toted. Moody v. A'eu-hui-ypoi-i, 3 Ziet. 431 
(1841). 

32. Assessors are entitled to the statute 
compensation of one dollar a day, (one dollar 
and fifty cents a day ; Gen. Sts, c, 11, § 53,) 
for every day they are employed as suuh, al- 
though it exceeds the sum wliichthe toirnmay 
have voted as their compensation. And if tlie 
sum thus voted exceeds the statute compen- 
sation, they are entitled to such sum; but 
they are not entitled to such sum and also to 
the iStfltute compensation, unless it appears 
from the terms of the vote of the town that 
the sum voted was intended to be in addition 
to said statute compensation. lb. 

33. Tlie provision of statute, that when any 
person, committed to jail for non-payment of 
taxes, shall be discharged by taking the poor 
debtors' oath, " the collector shall be liable to 
pay the tax, with the charges of imprisonment, 
unless he shall have committed the party 
within one year after the tax was committed 
to him to collect," (Gen. Sts. c. 13, § 16,) 
does not render the collector liable to pay for 
the support of flia person so committed, while 
in jnil. Townsend v. Walcutt, 8 Met. 163 
(1841). 

34. A collector of city taxes is "a public 
officer" within the first section of the United 
Statesbankruptaotof 1841; and a debt which, 
be owes the city in consequence of a defiilca- 
tion in his office of collector, is a fiduciary 
debt. Morse v. Lowell, 7 Met. 163 (1848). 

36. A committee appointed hy a town to 
audit tlie accounts of tlie overseers of the 
poor, and to demand and receive from them 
tlia books of account belonging to the town, 
held by the overseers in their official capac- 
ity, have no such property in the books as will 
authorize them to apply in their own names 
for a inandimius to compel tlie surrender of 
the books. Bates v. Fli/moath, 14 Gray, 1G3 
(1859). 

36. A city officer, who is chosen for a year, 
subject to be removed from office at any time, 
at the will of tlie mayor and aldermen, and 
whose salary is payable q.uarterly, may legally 
make an assignment of a qnarter's salary be- 
fore tiie quarter expires. Brackett v. Blaks, 
7 Met. 335(1844). 

37. Future wages to be earned under an 
existing appointment as watchman of a city 
may be assigned, by an order addressed to the 
treasurer of the city; and such an order, 
given in the middle of a month, "for the 
amount on tny month's wages, when due," 
means the wages of that montli. Macomher v. 
Doane, 2 Alien, 541 (1861) ; and see 111. 40. 

38. A constable's return of his service of 
an order tff notice issued by a city council un- 
der an ordinance of the oily is competent ev- 
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Idence, supported bjMetestimonj' that hehns 
DO doubt of its truth, aithouBh Iw liss no rec- 
olleutiou of the fact of service. Eildreth v. 
LowM, 11 Gray, 845 ^1858). 

89. Mnrehals appainCed uuder a city ordi- 
nance wiiidi directs tbat tbey shall also be ap- 
pointed oonsCablea, nud that marshals eliall 
paj over to the city the fees received by tliem 
in criminal cases or in llie service of tba city, 
end shall have salaries in full for all their ser- 
■vices, are liable for such fees received by tlieoi 
as covistablea, Worcester v. Walher. 9 Gray, 
78 (1807). 

40. A city ordinance giving ta police offi- 
cers B fixed salary, and requiring them to pay 
over to the city the fees received by Ibeni 
witnesses, or for penalties in crimiaal caa , 
or for service of any criminal proceee, or for 
any services in beiialf of the city, is not con- 
trary to public policy. lb, 

ii. A mnRtfotni's will not be granted on thii 
petition of the selectmen of a town, (especi- 
ol!y if not expressly anihorized by a vote of 

the amount of an order drawn by them upon 
Mm in payment of a debt of the town. Zen)- 
ingion v. Muiliken, 1 Gray, 280 (1856). 

43. Under the city ordinances of Lowell, 
prescribing the duties of tho city solicitor, he 
is entitled to recover sgainst the city for ser- 
vieea rendered by virtue of his office, without 
special employ rg cut, as assistant counsel, in 
the preparation Bud trial of a case of flowing 
land in which tlie city was one of numerous 
complainants, and for services in drafting ex- 
ceptions nnd reports of cases ; but not tor ex- 
amining records, and maldng a report of the 
business of his office to the city council. Caai- 
erly v. LoiceU, 1 Allen, a89 (1801). 

48. A city, whose officers, in repairing a 
bridge over a river, though HCtiiig in the hon- 
est exercise of their discredoa, narrow the 
space inT the passage of the water, so as in 
times of freshet to set it back upon a null, are 
liable foi" the injury thus occasioned, in an 
action of tort, even if the owner of the mill was 
a meuihiT of the committee of the city council 
on whose report the ulteration was made. 
Ferry v. Worceater, U Gray, 544 (185G). 

See Actions; Appbopriationb, 19-23, 29; 
BoKus; ConTnacTs; Does, 8; Estopfei,; 
Fihakce; Firb, 8, 6-7; Gukpowdeh; Ue- 
DiNANCES, Sic. 3 ; Paupers, 99-103, 273, 274, 
328; Pomce; KAiLROAns, 10;- Recoei>s, 5; 
Hgwards, 3-6, 8, 10, 11: lliora; Schools; 
i Taxes; Thbastjreh; Ways. 
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thejuryoD that question is inadmissible. Com- 
monwtalih v. Woreesler, 8 Pick, 462 (1826). 

2. The provision of statute that in prosecn- 
tions on the by-laws of Boston it shall not be 
necessai^ to set forth the by-law at large in 
the complaint, is not unconstltufional as con- 
ferring an exclusive privilege, (Gen. Sts. c, 
171, §16,) n. 

8. The mayor and aldermen of Boston have 
no power to suspend a by-law of the city, nor 
to authorize a violation of it. Ii. 

4. St. of 1817, c. 60, providing tlint prose- 
cutions on the by-lawsi«jf Boston mny be in 
thenameoflheCommouwealth, is not repealed 
by the act by which the town of Boston was 
incorporated as a city. lb. Nor is it uncon- 
stitutional, notwithstanding tliat in piosccu- 
tiona in that form the defendant is not allowed 
costs on acquittal. lb. Goddmd, Feti- 
tioner, 16 Pick. 604 (1885), 

5. A by-law of a city is binding upon stran- 
gers coming within the tarritorial limits of 
the city. Vandine, Feiitioner, 6 Pick. 187 
<182e). And see Gen. Sts. c. 18, § 15. 

6. It is no olu'ection to a statute directing 
as to the nianner of prosecuting ofibnces 
agdnst ordinances of the eity of Boston, tJiat 
Its operation is confined to that city. Com- 
monwealih v. Wm-eeater, 3 Pick, 462 (1826). 

7. A complaint for a breach of a by-law of 
Boston, concluding " against the form of the 
by-laws, &o. in such ease made and provi- 
ded," is not sufficient withont concluding also 
" against the form of the statute," &u. Com- 
monaealtli, v. Gay, 6 Pick. 44 (18S7). But 
see Gen. Sis, c. 173, § 19. 

a. Cities and towns had power, even before 
the St. of 1867, c. 82, (Gen. Sts. c. 45, g 10,) 
to make by-laws to prohil)it permitting cattle 
to go at large or slop to feed on any highway. 
Commonwealth v. Bean, 14 Gray, 62 (1859). 

9, If, under a charter autliorizing the same, 
a city ordinance is passed whicii prohibits tlie 
obstmction of any street for the purpose of 
building, "without first obtaining a written 
license from the mayor and aldermen, or snmo 
person autliorized by them," and complying 

th sncli reasonable conditions as they may 
pose, the mayor alone has no authority to 
grant a license to obstj'uct a street Ibr t)ic pur- 
pose of building, or to impose conditions 
therefor; and an agreement, made in consid- 
eration of Eucli license from the mayor alone, 
to indemnify tlie city against damages that 
may arise in consequence thereof, is without 
consideration and void. JJoawB v. Simpson, 
10 Alien, 88 (1865). 

10. An ordinance of a city, providing that 
no person shall maintain an awning before his 
door, witliout tlie consent of the mayor and 
aldermen, is reasonable; and an awning 
erected without such consent is an onliiwftd 
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obstrnotion. Pedrick v. Bailey, 12 Gray, IGl 
(1868). 

11. A by-law of a oitj Tpquiring tlie owners 
or occupants of honaes boidering on streets 
to clear the snow j^om the eidewiilks sdjoin- 
ing their respective liuuses and limds, is not 
Btrictl7 epeaiing a by-law levjing a tax ; and 
inasmuch us the harden created bj ic is im- 
posed on a numerous cJaae, and upon oil per- 
Eons equaDy who come within the ileBcription 
of such clasB, and ae they commonly derive a 
peculiflr benefit from the duly required, and 
lire peculiarly able.to perform it with the 
promptness which the good of the commu- 
nity demands, the by-law is not partial and 
unequal within the sense of the provision iu 
tlie constitution, that assessments, rates, and 
tases, imposed and levied on the tahahitantB 
of the Commonwealth shall be proportional 
and reasonable; but such by-law is reason- 
able, Godda/rd, FeUtioner, 16 Pick. 604 
(1335). And see now Gen. Sts. c. 45, § " 

12. Such a by-lawisnotinvalid on ace 
of ft port of the city peculiarly situated 
being expressly exempted £roai its operation. 
Jb. 

IS. The making and regulation of streets 
in the cily of Boston is provided for exclu- 
sively by special statutes ; consequenUy, a by- 
law of Boston, containing a provision for re- 
movjag scow in the streets, differingirom the 
provision in the general statute of 1T8G, c. 81, 
concerning the laying out and regulation of 
highways, is not repugnant to this stntuti 
11. The selectmen of Charlestown 
authorized by 8t. 1832, e. 160, to appoint and 
loeate the praoes where tlia dead may be 
buried in tliat town, to establish the poli 
the burying-grounds, to make regulatioi 
funerals and the interment of the dead, to ap- 
point all necessary officers to carry tlie same 
into efitect, and to prescribe penalties for the 
violation of such regulations. The fourth 
section of a by-law made by the selectmen 
ordained tliat no person should, without leave 
. in writing signed by a majority of the select- 
men, bring into the town any dead body, or 
convey through any of the streets any dead 
body so brought into tlie town; or bury any 
dead body so brought into the town, on any 
part of his own premises or elsewhere within 
llie town. It was hefe, tliat the first part of 
this section of the by-law being unauthorized 
liy the statute and void, (niiich was conceded,) 
the whole of Ihe section was- consequently 
void. Attstinv. Mvnay, 16 Kok. 121 (1834). 
15. It was held, also, that the latter part of 
the section was not a regulatiou but a prohi 
bitton, and therefore void ; and if it were nc 
a prohibition, yet that, except when applied t 
a populous part of the town, it 
able and on that account void. 



16. The third section of the by-law ordains 
tliat no person sliall exercise the office of 
funeral undertaker within the limits of the 
town, unless he shall have been flrnt appointed 
and licensed by llie selectmen. It was held, 
that this section did not apply tu a person 

without a license, buried dead bodies 
brought into the town contrary to the fourth 
ction; or if it was intended more efioctually 
enforce the prohibition in tlie fourth sec- 
)n, and was to he taken in connection witli 
at section, then it was void. lb. 

17. A by-law of a town, forbidding the sale 
therein by any person, without a license, of 
" strong beer, ale, or any otlier intoxicating 
liquor, in a leas quantity than twenty-eight 
gallons, and that delivered and carried away 
all at one time," is invalid. Comnion'a^eaKh 
V. Tm-ner, 1 Cuah. 498 (1848). 

18. A city ordinance, providing that no 
person ah^l permit any swine under his care 
to go upon any sidewalk in the eily, or other- 
wise occupy, obstruct, in'u e o *u un 1 e any 
suoh sidewalk, so as to in e f re w 
renient use of the same by a pa ng s 
within an authority conf by 11 a 
to make nil such saJutai and n tu by a 
as towns by the laws of be C mm nw a 
have power to make. Cotbw n a 
Gui-Us, 9 Allen, 286 (1864) 

19. It is the duly of a person wo o nn 
tarily drives swine tbroug he s fa 
city in which such an o dinan e has b n 
passed, to prevent tliem a a az d f ni 
doing the acts therein m ntioned and e 
fails to do so, he may be convicted ot a viola- 
tion of the ordinance. Sb. 

20. A complaint for the violation of such 
ordinance, wMch alleges that the defendant, 
on a day named, " unlawfully did permit a 
large number of swine, to wit, thirty swine, 
under the care of him the said defendant, to 
go upon and injure the sidewalks on certain 
public streets in the city of C, to wil, tlie 
sidewalks in Harvard Square and North 
Avenue," contains a sufficient averment tiiat 
the sidewalks named are a part of a highway ; 
and is not bad for duplicity on the grouud 
that it charges more than one offence ; nor on. 
the ground that tlie ofifence is alleged to have 
been committed on more thjui one street, if it 
appears that Hjirvard Square and North 
Avenue ware'one continuous street. lb, 

21. Inaupportcfauth a complaint, evidence 
may be introduced of difierent acts of different 
swine, in going upon and injuring differ\;nt 
parts of the sidewalks, lb. 

22. Under a city ordinance which prohibits 
permitting any cattle to go at large or " etop 
to feed" on any highway, a complaint which 
HV(.rs that the defendant suffered two cows 

■ 1 liighways, is 



> stop and feed " 
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bad, even after rerdlot. Ciimnioii.viedlth, v. 
Bean, 14 Gray, 53 (1859). 

23. "Where a by-law of a city prohiijita tho 
moving of buildings through tlie public street 
witlioat a license granted by the mayor and 
aldernieu, the board of aldermen cannot 
delegate to the mayor alone the power to 
grant such liutnseB, Day v. Green, i Cusb. 
<33 (18*9;). 

2t. A city ordiaauce giving to poliee offi- 
cers a fixed salary, and req^uiring them to 
pay over to tlie city t!ie I'aeB received by tlieni 
ad tritueBses, or fbr penalties in criminal coses, 
or for service of any criminal ptocaas, or for 
any services in belialf of the city, ia not con- 
trary to iiublic policy. Worcester v. Walker, 
9Graj, 78(ld67). ■ 

25. A city ordinance having provided that, 
previous to an assessment of the eirpenses of 
building a sidewalk on the abutters, the city 
auditor should give notice in writing to eacli 
person reported to him nsliable to he assessed, 
of his intODtion to make an assessment, ap- 
pointing a time and place at which all persons 
might appear and be beard in relation to the 
assessment; it was held, that tlie giving of 
such notice was a condition precedent to the 
validity of the assessment, which was not 
complied with by notifying all the abutters, 
except one, of the time and place at which 
they might be heard, and aiterwards uotiiying 
tlie remaining abutter of a difibrent time and 
place, at which be might be heard. Lowell 
V. Weniwarth, 6 Cufih. 331 (1850). 

36. A city ordinance prohibiting the sale of 
any timber brought into the city for sale, 
without a survey, does not apply to timber 
delivered there to be used for a specific pur- 
pose under a special contract made elsewhere. 
£!-iggs v. A Life Bool, 7 Ailen, 387 (1668). 

See CAKniiGES, 1-3, 15-18; Constitu- 
TioBAL Law, I; Doos, 6, 9-11; PaneuzIi 
Hall Mabkbt; Health, 9-13, 16; OrFi- 
CERB, 7-10, 38, 39, 42; Pbnaltifs; Sewbhs 
AND Dkains, 8-13, 15; Taxes, 185; Watbh, 
6 ; Ways, 40, 288, 298, 2B4, 412, 471-474. 

OVERSEERS. OP THE POOR. 

1. Intheyearl773tha overseers of the poor 
of Boston were incorporated hy the legisla- 
ture. The act of 1822, changmg^ the town 
of Boston to a city, oonlinued this corpora 
tion, and did not dissolve or suspend it. Bos- 
ton V, Sears, 32 Pick. 123 (1839). 

2. It was held, also, tliat tiiB overseers of tlio 
poor of Boston were by their incorporation 
coneijtuted an aggregate corporation, with 
perpetual and gontinned succession; th 
grant to them of real estate would have 
ried a fee without being to their snccei 
and that, in a writ of right, tliey couM 
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valid. lb. 

A pauper having a settiement in a town 
inthle commonwealth, cannot lawfully be cai> 
ried by the overseers, agnkist his will, to a 
place without the Commonwealth, to be there 
supported. West/ield v. Soutk-wiek, 17 Pick.' . 
"1 (1836). 

6. If the municipal authorities of a town 
have provided supplies for distribution among 
those out of the alrashonse who need relief, 
npon orders of the overseers uf the poor, and 
have given notice thereof to tlia overseers, the 
latter have no authority to contract debts in 
behalf of the town for the support of the 
poor; and one who, having knowleilge of the 
facts, furnishes supplies to persons settled 
in such town upon orders of the overseers, 
cannot maintain an action against the town to 
recover for the same. Ii'eland v. Nevibury- 
jjori, 8 Allen, 73(1864). 

7. The admission of overseers of the poor, 
in a binding-out indenture, thatacertaln pau- 
per is chargeable to their town, and their ac(s 
in paying bills to other towns for liis sjipport, 
are not admissible in evidence against the 
town in a litigation growing out of subse- 
quent acts, for the purpose of showing that he 
and Mb descendants liave their settlement 
therein. In performing these duties, they act 
as public officers, and not as agents of the 
town. JVew Bedford v. Taunion, 9 Allen, 
20r (1864). And see Paupers, 273. ■ 

8. A committee appointed by a town to au- 
dit the accounts of the overseers of the poor, 
and to demand and receive from them the 
books of account bejon^na to the town, held 
by the overseers in their ofHuial capacity, have 
no such property in the tiooks as will author- 
ize them to apply in tl eir onn names for a 
mandamvs to conii el the suiiender of tho 
books. Bates v PlymouUi 14 Gray, 163 
(1869). 

See Appbesiicj:'' Pvlplf 
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PAUPERS. 

I. What constitctes a PinrEn, abd who 

CAN ACQUiEB A SbTTLEMEKT. 

II. Settlement of Padpehs ; How ac- 
(a) By Approbadon, and not being warned 

(S) By DeriviiUon. 

Ic) By living on a Freehold Estate, &c. 

(a) By having an Estate, &c., and being 
assessed therefor. 

(e) By serving as a Town OfBcer, or being 
an Ordained Minister. 

(J) By Incorporation or Division of Toiras. 

(?) By Eesidenee and paying Taxes. 

(k) How prevented hy being relieved as a 

(i) How lost, when once acquired., 
in. Actions for s-cpporting Pattpers. 

(a) Against the Paaper'a Kindred. 

(b) By Individoals against Towns. 

(c) By Towns against Individuals. 
s(rf) By Towns against Towns. 

(1) When and for what the Action will 
lie; and of the Pleadings, Evidence, and 
Trial. 

(2) 0/ifte Notice. 

(3) Estoppel. 

IV. Removal ofPaupeks. 

V. Pemalit for bbingino a Pauper imto a 

Town. 

VI. Lunatic Pacpbks ahd Siats Paupebs. 



1. The word " pauper " has long been un- 
derstood to designate persons receiving aid 
anfl assistance from Uie public, for themselves 
or tlieir femilies, under the provisions made by 
law for the support and maintenance of the 

?oor. Opinion of ike Justices, 11 Pick. 540 
1833). 

2. Where a person who had been supported 
"bj his town as a panper, had bodily health 
and strength, though of small mental capacity, 
and was able to earn more than enough to 
support liimself, and had found an employer, 
it was held, that he was no longer a pauper ; 
and consequently, where the town made a 
contract with the plaintiffs, that they, should 
ta^e care of all Vaa paupers belonging 
to tlie town, and be entitled to their services, 
it was held, that they were not entitled to the 
aervices of the person above described. WU- 
son V. Brooks, 14 Pick. 341 (1833). 

8. In an action between two towns to re- 



cover the amount of expenses incurred by tlie 
plaintiff town in relieving a person whose 
settlement was in the defendant town, the fact 
tliat Euoh person might by going a short dis- 
tance have obtiuned of Ms debtor as much 
money as was expended fyr his relief, was 
held not to be conclusive evidence that he 
vt& not a pauper. Sitirbridgev. Holland, 11 
Pick. 459 (1881). See Pa/Hs v. Hiram., 12 
Mass. 262; Oroveland v. J/ei^on^, 1 Allen, 
23 {post,2G%). 

4. Arevoludonarypensioner, who was very 
old and infirm, and had no property other than 
his wearing apparel and Ms pension, which 
was $ 96 a year, was held to be a pauper in 
thecaseof/lisftev.iim»;!(,19Pick.473(I837). 

5. Persons who reside on lands purchased 
by or ceded to the United States for navy 
yards, forts, and arsenals, where tliere is no 
other reservation of jurisdiction to the Btat« 
Ulan tliat of a right to serve civil and criminal 
process on such lands, do not gain a settlement 
in tlie towns in which the lands nie situated, 
for tliemselves or tlieir children, by residence 
for any length of time on such lands. Optmon 
of the Juaiices, 1 Met, 580 (1841). 

6. Indians, resi^ng witliiu tlie limits of a 
t«wn, and being under tlie guardianship of 
persons appointed by the government, have 
no legal settlement in such town. Andover 
V. Canton, 18 Mass. 547 (1816). 

T. Persons confined as convicts in houses 
of correction are supported as paupers. Wood 
v. Sm-lingion, 1 Met. 493 (1840). See 
Opinion of the Justices, 1 Met. 672. 

8. A pauper cannot gain a settlement in his 
own right in the same town in which he 
derives a eettiement from his flither. Satem 
V. tps«iii^, 10 Cush. 517 (1852). 

3. A British soldier was made a prisoner 
of war by our army in 1777, and was never 
exchanged, but, not being confined, volun- 
tarily continued his residence in this common- 
wealth until 1824. It was held, that he was a 
citizen, and capable of fining a settlement 
in this commonwealth. Omiraington v. 
SpringfieU, 2 Pick. 80* (1824). 

10. So of one born in England, who deserted 
from the British army under General Bur- 
goyne during the Revolution, and who had re- 
sided in tills commonwealth- from that time 
nntU 1834. Pkipps's case, 2 Pick. 394, note 
(1834). 

11. Every person is a pauper who receives 
relief at the public expense, and such as ia 
provided by law for persons standing in need 
of immediate relief. Shaw, C, J., in CharUs- 
town V. GroBeland, 15 Gray, (1860), cited 
6 Allen, 687. 

12. Where a bond has been given by one 
individual to another for the support of a 
poor person, and the indemnity of the obligee, 
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wlio was oha^'e alile f u 1 ipport, the 
town of the paup lawful 1 1 meal is not 
thereby discha e d f m tb bligation to 
iiiaintwn such paup Wals riY Oombridge, 
15 Muss, 286 (181&; 



11. Sbttlemk^t of I'AUPJiES; How Ao- 

QniRED OK LOST. 

See Sts. leeS, c. S30; 1866, c. 288. 
(a) By Approbation, a:^ not being warned 

Sts. 1692, e.- larlTOl, c. 13; 1767, c. 3; 
17S9, c. 14. Gen. Sta. c. 69, § 1, cl. 8. 

13. A warning of apauper "and Ids family" 
under Pror. St. 4 W. & M. c. 13, § 0, is 
suffluient to prevent the wife and children 
of the pauper fram gaining a settlement. 
Sli^rley v. Waisrtown, 3 Mass. 32S (1807). 

14. If a pereon, before tlia Prov. St. of 7 
Geo. III. c. 3, had been dnly warned to 
depart from a town, so as to prevent his ac- 
quiring a settlement in such town, and after 
tlie warning, removed frijHi the town withont 
an intention of returning, continuing absent 
long enoughto gain a new settlement, and 
afterwards came back and dwelt in the town 
lie liad been warned to leave, he mast have 
been again warned within a year from his 
return, or he would have gained a settlement. 
CheUea v. Maiden, i Mass. 131 (1808). 

15. A warning under Ihe Prov. St. of 4 
^V & M. c. 13, to avoid tlie gaining of a 
seltleoient by a pauper, was without effect 
unless, either in the warrant or the return 
thereof, tl:e lengtli of time was stated that 
t!ie party warned had resided in the town. 
llamttton v. Ipswich, 10 Mass. 506 fl813). 

16. A warrant which merely stated that the 
pauper had "lately come to reside" in the 
town, did not specify with sufficient distinct- 
ness the length of time that he had resided 
there, mddteboiimgh v, FtymptoTi, 19 Pick. 
489 (1837). 

17. A warning was held not to be proved 
\iy a record of t£e court of sessions, stating 
that " the selectmen of U. were allowed to 
enter tlieir caution against C, whom they 
refuse to admit as an inhabitant, he having 
been duly warned, as by a warrant, S>c. and re- 
turn thereon, on file, appears," although it was 
shown that the warrant and return were lost ; 
such act of the court of sessions being merely 
ministerial. Sidion v. UsAridge, 2 Pick. 
436 (1S24). 

13. Whether such record would have been 
Buf&cient evidence, if it had set forth parUcu- 
larly the necessary facts, gu/sre. lb. 

19. If, in order to show that a person was 
prevented from gaining a settlement in a town 



by being warned to leave witliin one year 
after he came to reside there, puisu.int to 
Prov. Sts. i. W. & M c. 13, and 12 St, 13 
Will. III. o. 10, it be proved merely that 
Bueh a warrant was issued, served, and re- 
turned, it cannot be presumed, in the absence 
of all other evidence on the subject, that the 
return on sucli warrant oerljfled that he was 
warned within one year alter he came to 
reside' in such town. lEYanklm v. Dedham, 
18 Pick. 6*4 (1836). 

20. Where a stranger was received and 
entertained by an inhabitant of a town, pre- 
vious to April 10, 1767, and his residence 
tliere was designedly concealed, so that the 
town oflcers had no opportunity to warn him 
to depart, it was held, that he did not gain a 
settlement. Nemhury v. Earva/rd, G Pick. 1 
(1827). 

21. A vote of a town between 1767 and 
1789, by which J. S. and others were " con- 
stituted" one of the school districts of the 
town, is no evidence of such approbation by 
tlie town of hU dwelling there as was required 
by tho Prov. St. ftf 7 Geo. III. c. 3, to give 
him a settlement in the town. Amherst v. 
Shelbvme, 13 Gray, 341 (1869). 

22. Between the years 1767 and 1789 tliere 
was no mode of acquiring a new setllement, 
hut by approbation of the inhabitants of the 
town into which the person might remove. 
Pasker, G. 3., ia Andoverv. Canton, ISMaaa. 
550 (1816). 

28. Under Prov. St. 7 Geo. m. c. 3, g 4, a 
person coming into a town to reside could 
not gain a settlement by an implied " approba- 
tion hy the town of bis dwelling there." Thus 
the acceptance by a town of a list of jurymen, 
as revised by the selectmen, which contained 
the name of a person who hadcome into such 
town to reside, is not such an " approhation " 
as is required by that statute. (h'a/t%gt v. 
Stid&wy, 10 Pick. 22 (1830). 

24. According to the statute of 1751, for 
correcting the calendar, a person born on 
April i, 1746, old style, would not come 
of age until April 15, 1760, new style ; conse- 
quently, he couhi not gain a settlement in a 
town by a year's residence without being 
warned out, there being less than a year 
between the time of his coming of age and 
the 10th day of April; ITfiT, after which day 
(by Prov. St. 7 Geo. III.) a settlement could 
not be gMued by mere residence without 
being warned out. Dawvera v. Bosion, 10 
Pick, 613 (1830). 

25. After the provincial act of 7 Geo. III. 
c. 3, and before St. 1789, c. 14, no settlement 
by a residence wiihout being warned out 
could be gained except by tlie approbation of 
the town at a general meeting. Granby v. 
Amhsrst, 7 Mass. 1 (1810). 



>y Google 



PAUPERS, II. 



28. The provisions of St. 4 W. &M. c. 13, 
and St. 1789, c. X4, which re([uired the warn- 
ing of persons out of a town, to prevent tiieu' 
acquiring a settlement, did not apply to mi- 
nors, although iJIegitimaCe. Somerset v. 
JDigMon, 13 Mass., 383 (1816). 

27. A mala panper, being married while 
under age, was not iliereby bo emancipated as 
to acquire a settlement by a year's residence 
without being warned out, under Sta. i W, & 
M. e. 13, and 12 & 13 Will. HI. c. 10. Tami- 
tim T. I^moulh, IS Mass. 203 (1818). 

28. A child born to one who had been 
warned to depart the town, under St. 4 W. 
& M. c. 13, gained a settlement in such 
town by a year's residenne, after coming of 
age, without being warned to depart, Bei-&- 
1^ V. Somerset, 10 Mass. 154 (1820). 

29. Wliere one, before the lOth.of April, 
1767, had hired a house, hut befrae the re- 
moval of hia family into it had gone abroad, 
and in his absence his family removed into it, 
and were not warned to depart within twelve 
months from such removal, he gained a settle- 
ment in the town in which such house was sit- 
uated. Eardmck v. Savnkam, 14 Mass. 862 
(1817). 

<b) By Derivation. 
Sts. 1789, c. 14; 1793, c. 34. Eev, Sts. c. 
45. Gea. Sts. o. 69. 

Married Women-. 

30. A marriage of a man having a legal 
settlement within the Commonwealth gives 
snob settlement to the wife, whether the mar- 
riage was solemnized within or without the 
CommonwealUi. Dalton v. Bernardslon, 9 
Mass. 201 (1812). 

81. A female does not change the place of 
her lawful settlement by going through the 
form of a marriage with a person aon compos 
msatis. SfiddhborovgJi v. Eoekester, 12 Mass. 
863 (1816). 

32. A man and a woman having their set- 
tlements in the same town, intermarried, and 
the town lieing afterwards divided into two 
tovras; it was held, that the wife took the set- 
tlement of her husband in one of the two 
towns, although but for the marriage her set^ 
tlement would have been in the other, North 
Bridgewater v. East Bridgewater, 13 Pick, 
808 (1888). 

33. In an action to recover expenses incur- 
red in supports of a pauper, against a town in 
which his settlement ia sought to be estab- 
lished by reason of a marriage, it cannot be 
shown in defence that the marriage was inval- 
id by reason of the insanity of one of the par- 
ties. Goshen v. Bidimond, 4 Alien, 458 
(1882). 

34. The legislature had power to pass St. 



ing that the validity of a marriage shall m 
questioned in the trial of a collateral issue, on 
account of the insanity or idiocy of cither 
party. That statute applies to marriages ea- 
iating at the time of its passage. lb. 

Zegitmait CMldren. 

36. The children of a woman who marries 
a pauper follow Ilia settlement. Goshen v. 
Richmond, 4 Allen, 458 (1862). 

36. Upon a father's giuning a new settle- 
ment, a child who is of age, voluntarily liv- 
ing with him, does not thereby gain such 
new settlement. Springfield v. Wilbraham, 
4 Mass. 403 (1808). 

37. A woman of twenty-one years of age 
and upwards does notfollow or have the sel^ 
tlement of her father, which is acquired by 
him in a town in this commonweattli after 
she reaches that ^e ; although she continneB 
to be a memberof bis iiimily, and he then, for 
the ftrst time, acquires a settlement in tliis 
commonwealth. Shirley v. Lancaster, 6 Al- 
len, 81(1868). 

38. The widowed mother of a femivie pau- 
per became possessed of an estate sufScient 
to confer a settlement from three years' pos- 
session ; but, before the three years had passed, 
the daughter was married to an alien ; and, al- 
though she continued to reside in her motli- 
er's family until after liie expiration of the 
tliree years, it was held, that she derived no 
settlement from her mother. Gkarlestown v. 
Boston,, 13 MaJts. 469 (1816). 

89. The settlement of one who is non com- 
pos ifientis, and has not estate sufficient to 
give him a settlement in virtue thereof, fol- 
lows and changes with the settlement of hia 
father, as well aiter his coming of age as be- 
fore. Upton V. Northbridgs, 15 Mass. 237 
(1818). 

40. But it is otherwise if he becomeifMin 
coMiposraswiisafferhebecoinesofage. Budk- 
loMd V, Gkarlemont, 8 Pick. 178 (1825). 

41. And incipient insanity does not incapac- 
itare one ftom gluing a settlement of his 
own. lb. 

42. Iiegitimate children cannot derive a 
settlement tVom tJieir mother, unless their 
ikther Ims no settlement within tlie Common- 
wealth. Airikarst v. Shelbwme, 13 Gray, 341 
(1859). 

48. A legitimate oliild having a settlement 
by its fatlier cannot acquire the settlement of 
its mother. Soituate v. Hanover, 7 Pick. 140 
(1828). 

44. A minor child, having the settlement of 
its deceased fatlier, does not lose it and ac- 
quire the settlement of its mother, on her 
gaining a new settlement by a second mar- 
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ringe. Wc^dU y. Mai'hlehead, 8 Cush. 523 
(1861). 

46. A hnsband, having a settlement 
stflta, after a divorce a vinculo for adultery 
committed \>y him, removed to nnotlier stslo, 
where he mitnied and had children, while his 
former wife was still living. It was held, that 
Bueh marriage being permitted by the laws of 
that state, liie children were legitimate,' and 
that Ihey liad their father's settlement. Wes' 
Cambridgev. Lexington, 1 Pick. 606 (1828). 

46. Minor children, having the settlement 
of their mother, do not, at the oommo ' 
ac([iiire a new settlement gained by he: 
riage, although they remove with her 
place of Buoh new settlement. 
ToMlUon, 16 Mass. 62 (1819). 
Sts. c. 69, § 1, cl.2. 

i7. Legitimate children under age, having 
the settlement of their mother, acquire the 
new settlement which, she gains by another 
marriage. Fli/motith y. Freeiown, I Pick. 107 
(1822). 

48. Where a minor, deriving his settlement 
from his mother, resided in another state, em- 
ployed in learning a trade, and the mother 
auquired a new settlement in this common- 
wealth by a second marriage, before he came 
of age, it was held, that his settiement fol- 
lowed that of his mother. Qi-eai SrMrringion 
V. Tytingiiam, 18 Pick. 264 (1836). 

49. It seems, thatihe circumstance that the 
minor was not bound as an apprentice by in- 
denture, is not material in sum case. Ih. 

60. Tlie settlement of a widow, acquired by 
her after the death of her husband, is commu- 
nicated to her infant children. Dedho/m v. 
Natick, 16 Mass. 136 (1819). 

niegitimats Children. 

61. Under St. 1789, e. 14, § 3, the settle- 
ment of an illegitimate child followed that of 
his nsotber, and clianged with it. Peterskimi, 
V. DtmM, 12 Mass. 438 (1815). 

62. A man and a woman having their settle- 
ments in the same town intermarried, and the 
town being afterwards divided into two towns, 
it was held, that the wife tooi; the settlement 
of her husband in one of the two towns, al- 
though but for the marriage her settlement 
would have been in tlie odier; and that the 
settlement of her illegitimate child, born be- 
fore l!ie marriage and before St. 1793, c. 34, 
which had acqnired no settlement in its own 
riglit, chnnged with and followed the settle- 
ment of its motlier. Norih Btidgefnaier v. 
East Bi-idge'oiater, 13 Pick. 803 (1833). 

63. But under St. 1793, c. 84, § 2, (Gen. 
Sts. c. 69, § 1,) cl. 8, an illegidraate child has 
the settlement of its mother at the time of its 
birth, and retains it until it gains a new settle- 1 
ment by some act of its own. Its settlement I 



does not change with that of its mollier. Bayh~ 
ton V. Frinceton, 13 Mass. SSI (1816), 

54. Under the provincial act of 7 Geo. III. 
c. 8, illegitimate children acquired no settle- 
ment by birth, but had tlie settlement of tlieir 
mother. JVewion v. Braintree, 14 Mass. 382 
(1817). 

65. An illegidmal* child, born after April 
10, 1767, and before tJie passage of St. 1789, 
c. II, has the settlement of his mother at the 
time of his birtli, if she then had any. Black- 
atone V. SeekoT^, 8 Cush. 75 (1861). 

66. If the parents of il!egiiimat« children 
intermarry, and the fkther acknowledges the 
children as his, they are, by St. 1868, c. 263, 
(Gen. Sts. c. 91, § 4,) made legltimnle to all 
intents and purposes, and thereupon take the 
settlement of the father. Monsoii v. Palmer, 8 
Allen, 561 (1861). 

Slaites. 

67. Until the ratification of the constitution 
of this commonwealth, in 1780, the settlement 
of a slave always followed that of his master, 
and he could not acquire a settlement in his 
own riglit. Wini^iendo-n, v. Hatfield, 4 Mass. 
123 (1808), Diglaon v. Freetown, lb. 639. 
Stockbridge v. Wsst Stoclcbridge, 12 Mass. 399 
(1816). EdgoHoumv. Fisbnry, 10 Cnsli. 410 
(1862). 

68. Slaves were not wiUiin the provincial 
statutes relating to the warning of persons in 
order to prevent their gaining a settlement, or 
relating to the gaining a settlement by resi- 
dence. Wmch0ndon v. Hatfield, i Mass. 123 
(1808). 

59. But when manumitted, tiiey could ac- 
quire a settlement in their own riglit. lb. 
"" After manumission, a skve retained the 
nent of his master until another was 
gained. DigJiton v. Freetown, 4 Mass. 639 
—58). 

Ifc A slave, as (he personal property of his 

rer, became upon his master's decease tha 

property of his master's executor or adininis- 

and acquired the settlement of such 

ir, &.C. lb. 

But if one purchased the use of a slave 
from his owner, the slave did not ncqnife the 
settlement of the hirer, although he fived ten 
years in his service, Stochbridgei. West Siock- 



rived no settlement either from their parents 

sters of their parenta. AndoTier v. 

Ormion, 13 Mass. 647 (1816). Lanesboi-ougli 

Weitfield, X6 Mass. 74 (1819). 

64. Where, before the revolution, the pos- 

:ssion of a slave had been tiansi^rred to a 

grandchild of the owner, the declarations of 

the parties to sucli transfer at the time were 

held to be part of the rm gesite, and so admis- 
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sible GTidence in a suit respecting tlie alava. 
Milford V. BeUingham, 16 Mass. 108 (1819). 
6a. Although tlie mother of a child born 
in Massachusetts in 1T72 was then a skve, 
and her settlement followed that of her mas- 
ter, yet the child was bom free, and derived 
no settlement from her mother. A slave 
cuuld not communicate a settlement. E 
gartown v. Tisbunj, 10 Cush. 403 (1S52). 



COByli- 



a Fraeholil Estate, Oo. 



Fourth clause. 

66. A citizen of the United States, living 
tliree years in any tovrn within this state, on 
land conveyed to him by a warranty deed, 
gains a settlement in such toivn, althongh his 
grantor had in fkct no title to the land. Boyh- 
ton V. CUntan, 1 Gray, 619 (1864). 

67. It ia not necessary t« proTO that the 
deed was recorded, under which laud was 
held,. in order to eBtablieh a settlement under 
Sts. 1789, c. 14, § 1, and 1793, c. 34. Bel- 
che^-iown t. I>udUy, 6 Allen, 477 (1863). 

68. One may gain a settlement by reason of 
an estate of which he appears by I'ecord and 
possession to be tlie lawful owner, aJthough 
his title may be defeasible. Comnayv. D^.-er- 
field, 11 Mass. 327 (1814). 

69. In order Co gain a settlement in a town 
by Imving an estaite of freehold or inheiitance 
Uietrein, it is euffi^dent if the person is seised 
by an apparently good title, and no present 
right of entry is outstanding in any other per- 
son. Breivslerv. Vtnildi, 21 Fick.2S3 (1838). 

70. Thus, where one having bargained ver- 
bally iai: a, piece of land and paid tlieief or, en- 
tered upon and occapied it for twenty years, 
without having ever received a deed or any 
other wriiJDg respecting it fVoin the original 
owner; it was held, that, at the expiratim of 
that period of time, he had gained an esta* of 
freehold within the meaning of the statute. 
lb. 

71. A person does not gain a settlement by 
living upon land three years successively as 
the tenant of one who has a life estate there- 
in; although such person ia entitled to come 
into possession of the land OD the termination 
of sucli life estate. Thestatutes refer to such 
on estate as a person has a nglit to occupy, and 
not to an estate in expectancy, where there is 
apreeeding estata of freehold in some oflier 
person, Ipswich v. Topafidd, 6 Met. 850 
(1812). 

72. It was held, under St. 1789, o. 14, that 
one might gain a settlement by virtue of being 
seised of a freehold estate in right of his wife. 
Windkamv. Fortland, 4 Mass. 334 (1808). 

73. One who has an estate as tenant by the 



eurtesy initiate in land held by iiis wife to 
her sole and separate use, under St. 1S45, c. 
208, does not gain a settlement by living 
thereon three years successively. Leveiett v. 
neerjield, 6 Allen, 181 (136B). 

74. A husband who for three years succes- 
sively occupies land assigned to his wife as 
dower, obtains a settlement by virtue thereof. 
Canton v. Dorcbesfer, 8 Cush. 625 (iSBl). 
But see Lseerett y. Desrfield, 6 Allen, 431. 

75. A person nnder guardianship as a 
spendthrift gained a settlement by living three 
years successively on an estate of inheritance 
or freehold, purchased with his money and 
conveyed hy deed to him, although it was pur- 
chased by his guardian without tlie sanction 
of the probate court. Supkinioii, v. Upton, 
3 Met. IBS (1841). 

76. An estate of freehold or inheritance in 
trust may give a settlement to the cestwi gue 
irusl. Oiieanst. Cftai/iara,2 Piolc. 29 (1823). 
Saiiuaie v. Hanoiier, 16 Pick. 322 (1834). 
Sa/ndolph V. Norton, 16 Gray, (I860). 

77. A person occupying an estate in a town 
for tliree years, having a bond for a deed 
thereof, with permission granted in said bond 
to take the rents and profits to his own use, 
gains a settlement, by reason thereof, in suci 
town. Saitdolph \. NoHoa, 16 Gray, 
(I860). 

78. The occupation of an estate of free- 
hold by the grantor, a£ler a conveyance 
thereof which is fraudulent and void as agtunst 
creditors, is not sufficient to give him a settle- 
ment, althongh he has a bond for reconvey- 
ance from the grantee. Canton v. Dorchester, 
8 Cush. 525 (1861). 

79. A mortgagor, occupying the mortgaged 
estate by leave of a lessee for years of tlie 
mortgagee, who has entered for condition 
broken, has no estate of inlierltance or free- 
hold in the premises, and cannot, by such oc- 
cupation, acquire a settlement in the fourtSi 
metliod. Oakham v. Rvtland, 4 Cush. 173 
(1849). 

80. A settlement may be acquired by own- 
ing nn estate of freehold or iniieritance, and 
residing tliereon for three years successively, 
altliough the land be nnder mortgage, during 
the whole time, for its full value. Mount 
Washington t. ClarhsbuTgh; 19 Pick. 291 
(1837). - , - , 

81. A settlement may he acijuired in a town 
by a residence in a part thereof which is 
within the actual jurisdiction of the Common- 
wealth, although williin the rightful jurisdic- 
tion of another state, which aiterwards obtains 
tlie actual jurisdiction, on the establishment of 
the boundary line. Somerset v. Mehoboih, 6 
Cush. 820 (1850). 

82. A settlement in a town is not acquired 
by living undisturbed thirteen years in a 
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huuse built by mistake upon the lanj of aii- 
otiiec, adjacent to land ui llie builder, under 
Ke*'. Sts. 0. i6, <Geu. Sts. c. 69,J § 1, cl. 4, 
wliieli provide that a settlement may be gained 
in a town bj having an estate of intieritance 
or fi'eeliold tliereiii, and living on (lie same 
three years successivaly. WeUfieet v. TrwrOy 6 
Allen, 137(1863). 

83. A person does not acquire a settlement 
in a towa under Rev: Sts. e. 45, (Gen. St«. c. 
60,) § 1, cl. 4, by living therein undisturbed 
for tliree years in a house built by mistake 
upon the land of another, acljatsent to his own 
land, and having outbuildings upoD hia ovrn 
liind. WMfieet v. Trwro, 9 Alien, 187 (ISei). 

81. In gaining a settlement by taking the 
profits fur threa-yeats of an estate in dower, 
tha time in wMch they ai'e taken between the 
assignment of tlie dower by commissioners, 
and Mia ratifluation thereof by the judge of 
probate, is to be reckoned as a part of the 
three year.=. Mansfield v. Pembroke, 5 Pick. 
449 (1827). 

85. When ft person having an estate in 
freehold leased the land for a year in salisfoc- 
ijon of an execution, he was considered, with 
referenue to the gaioiog of a settlement, as 
takingtUerentsand profits daring the year. B. 

86. In order to give a citizen of the United 
States, twenty-one years of age, a settlement 
under St. 1783, c. 34, § 3, cl. i, by having a 
freehold " of the dear yearly ineome of three 
pounds, and taking the rents and profits thereof 
three years successively," it isnot necessary 
that he should have aotuaDy taken and re- 
ceived tliat sum yearly free of all oliorges. 
PelliamY, Middleboroug'h, 4 Gray, 6T (1856). 

87. If one who had. an estate yielding an 
income of tlie reciuisite amount to give him a 
setdement, mor^aged the estate to secure a 
sum, the interest of which, being deducted 
from the annual income, reduced the income 
below tlia required amount, he could gain no 
settlement, under St. 1793, c, 84, § 3, cl. 4, by 
reason of the estate. Groion v. BmAorough, 
C Mass. 60 (1809), Oormay t. Heerfield, 11 
Mass. 327 (1814). 

88. To gMn a settlemenl; in the fourth 
method described in St. 1798, c. 84, g 2, a 
citizen must dwell in the town the same three 
years that he held therein an estate of the 
prescribed ralue. Boston v. WeUa, 14 Mass. 
384 (1S17). 

(d) Sy having an Batate, Ac, and being 

aaseseed lliereftir. 
St. 1793, e. 34, § 3; Rev. Sts. c. 45, § 1 ; 
Gen. Sts. c. 69, § 1, Fifth clause. 

89. A person cannot gain a settlement in a 
town under the fifth mode in St. 1793, c. 84, 
(Euv. StE. c. 45, § 1 ; Gen. Sts. c. 69, g 1,) 
unless for five 



have been introduced Into tlio valuation of 
estates made by iJie assessors, and shall have 
been valued, the principal at £ 60,(now ^ 200,) 
or the interest at £8 12s.,(now $ 12,) and he 
shall have beenactually assessed for the same; 
it not being sufficient that he has had estate 
liable to taxation in the town, and was able to 
pay taxes, for that period of time. Monson v. 
Cheater, 33 Pick. 885 (1839). 

90. The several requisites prescribed for 
gaining a settlement in the filth mode arc in- 
dispensable, and if either of them is omitted, 
it is fatal to the acquiremant of a settlement. 
MonroN, J. lb. 390. 

91. A settlement is gained in the fifth mode 
prescribed in tJie statute by possession of an 
estate raiued at two hundred dollars, and being 
assessed for tlie same five years successively, 
whether the taxes so assessed he paid or not. 
Wesibrooh v. Gorham, 15 Mass. 160 (1818). 

93. One holding an estate of the requisite 
value undet- a lease for four years, and after- 
wards a year by safierance, and being assessed 
therefor for the five years, dues not thereby 
acquire a settlement. Tmi^letonY. Slsrling, 
15 Mass. 253 (1818). 

93. The provision thata person shall gain 
a settlement in a town by "liaving an estate, 
the principal of which shall be set at $200, or 
the income at |13, in the valuation of estates, 
and being assessed for the same f or the space 
of five years successively," applies to personal 
estate as well as to real. Boiion v. Dedham, i 
Met. 178 (1843). 

94. A citizen cannot acquire a settlement 
in the town in wliich he dwells and lias his 
home, by having an estate therein of the re- 
quired value, as tenant at sufferance or tenant 
at will, and being assessed therefor for five 
successive years. Sontkhridge v. Warren., 11 
Cash. 293 (1853). Dover v. Brighton, 3 Gray, 
482 (1854J. 

95. Tiie person must reside in the town flie 
whole of the five .yeitrs for which he is as- 
sessedj in other words, he inust reside there 
fivefullyears,commencingonthefir8tofSiiiy. 
Southhorough v. Marlborough, 24 Pick. 166 
(1833). 

96. Proof tliat a citizen, In the town In 
which he dwelt and had liis home, occupied 
and was assessed five successive years for 
real estate of sufficient yahie, not owned by 
him,but of whichhe had'aleaseby indenture 
for one of those years, is not sufficient evi- 
dence of his having acquired a settlement in 
that town, in the fifth mode in St. 1793, c. 84, 
and Rev. Sts. c. 45, (Gen. Sts. c. 69,) to ex- 
empt another town in which he had previ- 
onsiy had llis settiement, from iiabiiity for 
Ills support. Boiler v. Brighton, 2 Gray, 482 
(1834). 

97. Proof that a citizen, in the town in 
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nblch he dwelt und haA his home, 
BesBKtl five suucessive yeoi's for 
and perflgnal, of whicli iie was ' . 
on tiie ftral day of May," the income of which 
waaset by the assessors at not less than twelve 
dollars, and that he had an estate in fee in 
said real estate during the la£t two of eaid 
years, does not raise a preaamption that he 
had so mui^ as an estate for years in the real 
estate during any of the other years, and U 
not tiierefore such evidence of his having ac- 
quired a settlement in that town, under 8t. 
1793, c. Si, § 3, or Eev. Sts. o. 46, (Gen. Sts. 
c. eS,) $ 1, cl. B, as will exempt another town, 
in wliieh hia fatl\er had a settlement, from U- 
ability for his support. Boytston v. Qroton, 
4 Gray, 282 (1855J. 

93. When it is shown, in a salt ag^tinst a 
town lor tlie support of a pauper, tliat his per- 
sonal property was set, in the valuation of 
the estates of the town, at the required sum, 
and that he was assessed for tlie same for 
Ave flucceaaive years, suoh town cannot avail 
itself of the oitjection that there was not, in the 
valuation, any such schedule or description of 
the p'roperty as is directed by statute. Bos- 
ton V. Dedkam, i Met. 178 (IBla). 
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St. 1793, e. Si, 5 2; licv. Sts. c. 45, § 1 ; 
Gen. Sta. c. 69, § 1, Sixth and Seventh 
clauses. 

99. To gwn a settlement in the sixth mode 
in St. 17Sfa, c. 84, (Gen. Sts. c. G9,) a person 
ntoat dwell in a town the whole year in whicli 
he serves as a town officer. Barre v. Green,- 
wich, 1 Piult. 11J9 (isaa). 

100. If a person chosen into the offtce of 
conslaMe is cumpulaorily removed from the 
town witliin the year, as by being committed 
to prison in another town, so that he is not 
able to discharge the duties of his ofBcc, he 
gains no settlement by virtue of such choice. 
J'arisv. ffiram, 13 Maaa. 262 (1815). 

101. Tiie y ear intended by the statute in tiiat 
ca9e ia a municipal year, or from one election 
to anotlier. lb. 

102. A collector of tasies for a school dis- 
trict ia a oollector of taxes for tlie purpose of 
gaining a settlement in a town. Belgrade v. 
Sidney, 16 Mass. 628 (1819). 

103 Wi mnis his b g- 
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mentfor a limited time, as for a year. Bdling- 
kam V. West BoyUton, 1 Cush. 653 (1849). 

104. By the present usages of the Baptist 
denomination, a minister can only be settled 
by the concurrent act of the church and socl- 
es. The act of the society, however, need 
not appear by a formal recorded vote ; but if 
the church has formally voted to settle the 

be shown by records recognizing him as filling 
tliat place, coupled with proof tliat he actually 
performed the duties thereof. Leicester v. 
MUhburg, 7 AUen, 90 (1863). 

(f) By Inoorporation or Division of Towns. 



105. When an old town is divided into two 
towns, all the inhahihints at the lime of the 
incorporation liavingSeLtiements there become 
settled in the towus, respectively, witliin the 
limits of which they lived at the time of the 
incorporation. West Sjirinnfield v. Gfrajitiiile, 
i Mass. 488 (1808). Westport v. DaHiaotiih, 
10 Mass. S42 (1813). 

loe. An inhabitant of a town, living in a 
part of It which, by an act of incorporation, is 
formed into a new town, and not having a set- 
tlement in the old town, giUha none by such 
incorporation. West Springfield v. tiranvUle, 
4Mass. 48S(1808). 

107. When part of an existing town is de- 
tfiiChed and annexed to another existing town, 
the inhabilanta of such part, having a settle- 
ment in the town from which they are detached, 
acquire hy sttch annexation a stfttlenient in tlie 
town to which tliey are annened. &ioton v. 
Shirley, 7 Mass. [5G (1810). 

108. Where a part of a town was incorpo- 
rated as a new town, a pauper having a pre- 
vious settlement in tlie old town, and whose 
place of residence at the time of Uie inoor- 
poradon could not be ascertained, was held to 
be chargeable to liie old town. Wesijiori t. 
Dartwovth, 10 Mass, 341 (1813). 

109. Betbra St. 1793, c. 34, (Gen. Sts. c. 69,) 
when a new town was formed of part of an 
existing one, the settlement of persons absent 
at the time of the incorporation of the new 
town continued in the old town, though tlieir 
former dwelling was in that part ul iviiicb such 
new li>wn was tbrmed. FKnffi/iam, v. Pmiland, 
i Mass. 884 (1808). Batliv. Bowdoin, Lb. 46a. 

110. When an unincorporated place is made 
a town hy incarporalion, the inhtibitants gain 
a, settlement therein, and of course lose any 
fhrmer settlement they may have had. Bath 
T. Bowdoin, 4 Mass. 452 (1808). Buckjield v. 
Gorkam, 6 Mass. 446 (1810). 

111. Before the passage of St. 1793, c. 34, 
(Gen. Sts.'c. 69,) a ciiizen who dwelt and had 
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gtdiied a legal aettiement in tlie diaU'iut or 
town, by foree of the act of incorporfttion ; 
that statute having merely afflrmed, in this 
paiUcular, a preexiatiLig lule of law. Sutlon 
T. Oj-anff B, fl Met. 484 (1848). 

112. Where parts of different towns, together 
with uninuurjj orated wrritocy, are incorpora- 
ted into a. district, a citizen dwelling and hav- 
ing his home in such unincorporated territory, 
gnins a legal scttlament in such district, by 
t'oi'oa of the act of ineorporatian, in the same 
manner as ii such district bad been wholly 
conipasGd of territory previously unincorpo- 
rated, lb. 

113. A. pauper whose aettlement in a town 
was acquired in a part which was aftermicds 
incorporated into li new town, but whose home 
at the time of die diyision was in the other 
part, was held not to have a settlement in the 
new town. Suiian v. Dana, 4Pick. 117 (182S). 

114. Inearporitting a district into a town 
made no alteration in regard to the settlement 
of persons residing in the territory. Walpole 
T. HopUitton. 4 Pick. 867 (1826). 

115. Undor St. 1794, c. S4, (Gen. Sts. c. 
60,) upon the division of a town, a person 
having a legal settlement therein, hut not re- 
siding therein at the time of such division, 
acquired a settlement in. that town in which 
hia last dwelling-place in the oi^inal town 
happened to fall upon such division. Laeing- 
ioit y. Bm-Ungton, IS Pick. 428 (1837). ' 

llil. Bnt where a special atatute set off an 
individual, with his family and real estate, 
from one town, and annexed them to another, 
it was held, that the settlement in the former 
town of another person, not than residing 
therein, but whose last residence therein was 
upon the land set off, was not transferred to 
ihe town to which such land was annexed: iS. 

117, Where a new town. A., waa incorpo- 
rated out of part of an old town, B., and Iha 
act of ineorpox-ation provided that A. should 
pay to B. a aum of money as a consideration 
for being exempted from any expense on ac- 
count of paupers belonging to B. previous to 
the incorporation, except such na might tiiere- 
nfter be returned as paupers from some other 
town, who were bom in or formerly were in- 
liahitants of that part of B. which constituted 
A. ; it was held, that the paupers returned to 
B. nat born in A. for whose snpport A. must 
pay, were those who, when they ramoved to 
other towns, removed from ilie part of B. 
forming A., and not f uch as might have once 
lived in that part of B., not having been bom 
there, but before they dwelt in another town, 
removed to and lived in the other part of B., 
and removed thence to other towns. Salem v. 
Mamillon, i Mass. G7G (1803). 



18. A pauper had a derivative sellleinetit 
part of the town of A. which was annexed 
he town of B. ; but being of age, and out 
of the Commonwealth, at the time of sueii an- 
nexation, his settlement conlinued in A. 
Afterwards the town of O. was incorporated, 
and contained witliin its limits tlie tract of 
land in riglit of which the settlement was 
held. In the act incorporating C, it was ]iro- 
Tided that persons who liad gained a settle- 
ment in the part of B. which by the aot was 
made a part of C, and wiio should therenftiir 
need support, aliould be supported by C. 
This latter town was held liable for tlie sup- 
port of the pauper. Great Barrmgtoit v. 
Lancaster, It Mass. 25S (1817). 

119. One cannot affect liis settlement by 
removing from one part to another part of 
the same town. Therefore, where, upon the 
incorporation of a new town from parts of 
several old ones, it was provided by the act 
of incorporation that the new town should be 
held to support such paupers aa had gained a 
settlement in any_ of those pai'ta of llie old 
towns wliicb forme'd the new one ; it was held, 
that the new town was not liable for the sup- 
port of paupers who derived their settlement 
from an ancestor who lived in a part of one 
of the old towns forming the new one, but 
who liad before acquired a settlement by resi- 
dence in another part of the same old town. 
Princetoih v. Weei Boyltiott, 13 Mass. 257 
(1818). 

120. The act incorporating the town of A. 
from part of the town of B., provided that A. 
shoaid receive and support four tenths of the 
poor persons then chargeable to B. D, S., 
one of the said poor persons, whose settle- 
ment in B. was not derived from liis residence 
on that part of its territory which waa formed 
into A., was, with his wife and children, as- 
signed to and received and supported by A., 
in accordance with an agreement made 
between the two towns puisuanc to said act. 
It waa held, that D. S, did not thereby acquire 
a settlement in A. ; and that his children, 
bom after the agreement, wer 
to that town. West Boylston 
Mass. 2G1 (1818). 

121. Where a new town was created of 
parts of several towns, and it was provided 
that the new town should support all such 
persona as before had been, tlien were, or 
thereafter might be, inliabitants of those parts 
of the former towns then incorporated into 
such new town, and were or m%ht become 
chargeable, and who had not a settlement 
elsewhere; it was held, fliat the hew town 
waa not chargeable with the support of pau- 
pers who, at the time of the incorporation, 
were supported by one of the old town's upon 
the territory forming part of the new town, 
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but whose settlement ivns derived from own- 
ing and oecupjing real estate in another pavt 
of the old town. Souihbridge v. Oho/rlton, 15 
Mass. 248 (1816). 

122. The agreement of towns cannot affect 
the settlement of tlicir inhabitants, There- 
fore, where a pnrt of a, towa was about to fae 
incorporated Into & new tflwn, and it was 
agreed that those who should afterwards 
become cliargeable as paupers, should be 
supported by tha town from whose territory 
they derivedtheirsettlementjit was held, that 
the old town was still liable to others for tlie 
support of one whose settlement was derired 
fi'oni tlio territory composing the new town, 
but who was not an Inhabitant at the time of 
the incorporation. Westborougk v. Pi'aniUn, 
IGMass. 251 (1813). 

123. On the separation of Bast Sudbury 
from Sudbuiy, an agreement was made 
between the two towns " that all paupers who 
hodgEuneda settlement in the old town before 
the division should be supported in the town 
in which they gained tlieir hahitancy." It 
was held, that a pauper who was bom within 
the limits of East Sudbury had not acq.uired 
a new settlement: by changing his residence 
witiiin the town to the territory which re- 
mained in Bie old town on the separation. 
Svdbvry V. Most Sudbury, cited 16 Mass. 
260 (181E), 

134. By an act incorporating a town from 
part of an old one, it was provided that the 
two towns should bear their proportionable 
part of the expense of suppordng the poor 
■foftt were at that time relieved by the elder 
town. Afterwards the two towns made an agree- 
ment that if any person should tliereafter be 
returned as a pauper, having a right to a 
support from the elder town, the new town 
should be bouud to support hiui, if his last 
residence had been in that territory which 
constituted the new town. It was held, that 
the agreement was not binding on the new 
town, and it was not obliged to support a pau- 
per so situated. Norton y. Ma/asjUld, It 
Mass. 48 (1819). 

125. In an act incorporating a town, which 
provided thatceitainremonstranta against the 
iacorp oration, who lived within the limits of 
the new town, should remain with their fami- 
lies to the old town, upon tlieir leaving their 
names in X\ie secretary's office within two 
years, it was held, that the privilege thus 
granted was personal to the uemonstrants, and 
d(d not remain to their descendants. IKl- 
Ungham v. Sttrgis, 16 Mass. 58 (1819). 

120. Anewtownwasformedofparts of sev- 
eral old towns. Sundry inhabitants witbin the 
limits of the new town were, with their I 
and the heirs and assigns of such estates, 
main to the towns to which they had before 



; but wore authorizedat their pleaa- 
afterwards to transfer themselves and 
tlieir estates to the new town. A., an inhnlv- 
itant thus situated, sold his estate to B., and 
removed elsewhere. B. afterwards availed 
~ mself of the privilege, and heuame with the 

tftte he had so purchased, a part of the new 

wn. It was held, that the settlement of A. 

IE not thereby ufffeoted. Lancaster v. Sld- 

n, 16 Mass. 112(1810). 

127. A person having a settlement on the 
port of Bridgewater which remains Bridge- 
removed into the part ivhieh is now 

East Bridgewater, and would have giuned a 
settiement there iiy owning a freehold, if that 
part had then been a separate town. It woa 
held, that bis settlement was still in Bridge- 
, under St. 1823, c. 31, incofpornling 
East Bridgewater, which provides that all 
who may hereafter become Charge- 
paupers to Bridgewater or East 
Bridgewater, shall be considered asbcldnging 
tliat town on the territory of which they 
lad tbeir settlement at tiie time of passing the 
let. East Sridgeujaier v. Bridgewater, 2 
Pick. 572 (1824). See Bridgewater- v. Weai 
Bridgmecder,9 Pick. 65. 

128. By St. 1819, c. 147, hy which a part 
of the town of P. was ineorpornted as a new 

iwn by the name of H., it is enacted that 
the poor now supported hy the town of P., 
and all such who may hereafter he returned for 
support in virtue of having acquired a settle- 
in said town, shall he supported in the 
of P. or H., as tiiey shall have acquired 
their settlement within the territorial limits of 
i described iu this act." It was 
held, tliat this provision did not apply to a 
' then B, pauper, who liad then ac- 
quired a settlement in the territory set off as 
the town of P,., butwhose dwelUng-plaoe was 
within the territory set off as the town of H., 
but that sucli person, upon the Incorporation 
of H., acquired a settle roenli in that town. 
Hanson v. Pemhrohs, 16 Pick. 197 (1S34). 

129. An act incorpbraliug a part of a town 
into a separate town, provided that any per- 
son who might have gained an habitancy 
within the part tlius incorporated, and who 
should thereafter need to be supported as ii 
poor person, should be suppijrted by the new 
town. Sed^ that a pauper who had gainod 
a settiemeni ofr that part of the territory 
which continued to he the old town, but had 
removed into the other part before it was in- 
corporated as the new town, retained liis set- 
tlement in the old town. Nea Brainh-eer. 
BoyUton, 24 Pict. 1G4 (1833). 

130. Parts of different towns formed into a 
new town, witli a provision flint the new 
town should support all the poor who had 

I tlieir legal seltlemont in either of the towns 
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from which it was formed, and who had re- 
moved therefrom, and whose dwelliag-plact 
or home was, before Buph removal, within 
the limits of the new town. Eeld, that this 
provision did not include those poor who had 
i^moved from the limits of the new town into 
another part of the same old town, and from 
tiience into another town ; but included those 
only whose last dwelling-place or home, . 
vious to sitch removal, was witliin Che limits 
of die newtown. Sattonv. Dana, 1 Mel 
(1840). 

131. Parts of different towns were formed 
into a district, by an. act of incorporation 
which contained a provision that the inhabi- 
tants of the district should " provide fur tin 
support of all the [loor who were inhabitants 
within the district before the passing of 
act, aJid shall be brought back for maintena 
hereafter." Beld, tliat the act was limitei 
those individnals who were before inhabitants 
within the district, and might be brought back, 
and did not include their descendants, Ifar- 
vard V. BoxboroughjA Met. 570 (1842). 

133, St. 1843, c. 6, annexing parts of two 
other towns to the town of Dana, having pro- 
vided that if persons who had theretofore 
gmned a legal settlement in said annexed 
territory, slioald coma to want and stand in 
need of relief and support, Xhcj should be 
relieved and supported b^ said town of Dana, 
in the same manner as if they had gained a 
settlementia that town; it was held, that the 
town of Dana was bonnd to support, from the 
time the statute was passed, the persons who 
had gmned or derived, in the way mentioned 
in said section, a, legal aettiement in s^d 
anrieied territory, and who might stand in 
need of relief since the statute was passed, 
Umugh they had come to^want and been 
relieved aa panpera befbre' it was passed. 
Dana v. Sardmdk, 10 Met, 308 (1845). 

13S. The tiiird section of 8t. 1811, c. 133, 
for dividing the town of Behobotii, and es- 
tablishing tho town of Seekonk, which pro- 
vided that one half of the paupers for which 
the town of liehobotli was chargeable, includ- 
ing such as had removed therefrom, if law- 
fully returned there for support, should be 
delivered over to the overseers of the poor of 
the new town, to be there supported, did not 
change, as to the settlement of the paupers 
referred to in such act, the general law 
relating to the settlement of the inhabitants 
of a. town, upon a division thereof. West- 
Jiorough v. Sekoboih, i Cusii. 183 (1849). 

134. The incorporation of the town of 
Essex from a part of the town of Ipswich, 
does not exempt the latter town from the 
'support of a pauper who had a settlement in 
Ipswich at tha-E time, and resided in that part 



of tlie town which continued to be Ipswich. 
Sulem V. Ipsmich, 10 Cush. 517 (1852). 

135. Under St. 1850, o. 62, whicli divides 
the town of Bradford, and incorporates a 
portion thereof into the new town of GrOve- 
land, and which provides ihat " flie paupers 
now supported by the tijwn of Bradfoi-d, and 
all such as may hereafter require support, in 
virtue of having acquired a settlement in said 
town, shall bo supported by the town within 
the territorial limiM of which they may have 
acquired a settlement," the inliabitants of 
Groveiand are bound to support all paupers 
who have a, settlement within tlie territorial 
limits of that town, whether sueli settlement 
is derivative, or has been acquired by their 
own act. North Andover v. Oroveland, 1 
Allen, 76 (IBul). 

See Ahbexatios amd Division of Towks, 
8, i. 

is) By Beaidenoe and paytag Taxes. 

St. 1793, c. 34, § 2 ; Rev. Sts. c. 45, S 1 : 
Gen. 8ta. o. 69, § I, Twelfth clause. 

ISG. A citizen, having taxable propetty, 
and being able to pay the taxes assessed upon 
him, gains a settlement in a town by dwelling 
there for ten years togetlier, and half that 
time paying state and town taxes, althoogh 
he ia omitted in the county tax. Wrenikam 
v. Attkboroiigh, 5 Mass. 430 <1809). 
■ ISSa. In order tfl gain a aettiement under 
the twelfth clause, a person moat have resided 
in the town ten years together, and if he has 
been absent for three montlia during thg 
term, with the intention not to retnm, he 
does not gain a settlement. Billerina v. 
Chelmsford, 10 Mass. 394 (1818). 

137. One residing in a town more than ten 
years, paying taxes for more tlian five of 
tb^m for a smalt piece of land, which the 
owner of it permitted him to occupy at a 
small rent for one year, and which he con- 
tinued to occupy for the other years without 
any express contract, being too poor to pay 
the rent in full, was held to have acquired a 
aettiement in the town. Sudbury v. Stow, 
13 Mass. 463 (1816). 

133. A person having removed to this 
lite from Vermont, resided in a town in 

is state for ten years, and paid taxes there 
during more than five of tliose years. It was 
held, that he acquired a settlement in such 
town, although he left his wife and children 
upon his farm in Vermont, and occasionally 
visited them there, and once remained there 
with them Sve or six montlis, during the ten 
years. Cambridge v. Charksioiim, 13 Mass. 
501 (1816). 

139. Tlie payment of highway tsixes for 
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Ave yenrg, by lalior, witt the raijuisitB resi- 
dencii of ten years, gaye a settle m Gut under 
St. 1798, c. 34, no otiier tases being asseaaed 
upon tllepersou durinfi those years. AndovSr 
V. Chdmsfard, 16 Mass. 23B (1819). 

140. A cilizcu dwelling iu a town ten years, 
and having taxable property five uf tliose 
yeure, does not gain a setUementin the twelfth 
mods mentioned in St. 1793, c. 84, (Oren. Sts. 
c. G9,) if tlie assessors, foi a Buffident reason, 
oiuitto tax Iiim. Readiiig v. Texksbary, 2 
Pick, see (1824). 

141. Where a person Kved in a loyra nine 
years and four montlis, and Cbea absconded 
and never returned, but iiis wife remained 
there eiglit months longer, itwas held, tiiathe 
bad not resided there ten years actanliy or 
ciinatrucUvely, and so had not gained a settle- 
ment in the tweiah mode in St. 1793, e. 84. 
Aihol V. Waiertovm, 7 Pick. 42 (1828). 

142. Labor performed by an iudividaal in 
repairing liighways to tlie amount of a lilgh- 
way tax irregularly and informally assessed 
upon liim, would have no effect towards ^v- 
ing hira a settlement. SaiOhamplan v. Sasi- 
hampion, 8 Pick. 880 (1829). 

143. Where the assessors assessed more 
tlion fiva par cent, over and above the sum 
cotumittcd to them to assess, it was lield, that 
tlie tas was not "duly assessed," witliin the 
meaning of the statute relative to gaining a 
settlement. CItarUmoKt v. Conway, 8 Pick. 
408 (1829). 

144. But the town cannot setup tliis defect, 
to defeat a settlement, where so long a time 
bas elapsed since the payment of the tax that 
no claim for reimbursement could be sus- 
tained, lb. 

14B. On tliB question between two towns 
wliether a pauper has acquired a settlement in 
one of them by a residence there often years 
and payment of all taxes for any five years 
within that period, the fact that a highway 
tax assessed on him one year was not includ- 
ed in his tas bill of tbe ensuii^ year, raises 
a presumption that it was paid;, bnt this pre- 
sumption may be rebutted by evidence to the 
contrary. AUUboroagh v. Middlehorough, 10 
Pick. 378 (1830). 

145. The burden of proof as to the fact of 
piiyment of such highway tax is upon tlie 
party alleging that a settlement was acquired 
in the mode above mentioned. iS. 

147. In order to gain a aettlBTOent in a town 
underthetwelfth mode prescribed by St. 1793, 
c. 34, § 2, (Qen. Sts. o. 60, § 1,) a person 
must pay all the taxes duly assessed upon him 
for five out of the ten years of his residence 
in such town; and it is not sufficient if he 
pays a port only of such taxes, and is dis- 
charged from the payment of the residue by c 



of the town. Skrewdurij v. 3ahm, 19 
Fitk. 889 (1837). 

148< Tbe mere neglect of the ufflcers of a 
ffn to enforce the payment of a tux which 
might by due diligence liave been collected, 
will not have Iho same operation as an actmil 
payment, towards giving the person assessed 
a settlement In tiie twelftli mode prescriiied by 
St. 17B3, c. 34, g 2, (Gen. Sts. o. S9, § I,) viz : 
residing in a town ten years together and pay- 
ing taxes five of them. Rohbina v. Townaend, 
SO Pick. 815 (1838). 

149. A pevs<m, although he lias no eettlo- 
inent witlun tlie Communwcaltii, does not 
acquire a settlement in a town by residing 
there ten years together, and paying taxes for 
five of those years, if he receives aid as a 
pauper, A'om such town, before the expiration 
of the ten years. West Jfeiehury v. Bradford, 
8 Met. 428 (1841). And see posi, 160-171. 

150. Or if he Is supplied by the town in 
which lie has a settlement, with money to aid 
him ill supporting his helpless children. Taun- 
ton T. Mid^h<!i-ovgh, 13 Met. 35 (184G). 

IGl. A person does not acquire a settlement 
by residing in a town for ten years together 
and paying all taxes assessed upon liim for 
five years witliin that time, if during that time 
the town has paid for liia support wliiia con- 
fined in its workhoune, on conviciion for a 
criminal offbnce. Worcester y. Auhwiii,^ Alien, 
E74 (18C2). See poai, 180-171. 

153. A person does not gain a settlement by 
residing in a town for ten years together, and 
possessing real and personal estate, if the 
assessors omit to tax Iiim ; though such omis- 
sion is not on account of his infirmity or 
poverty, or by mistake, but in order to prevent 
his acquiring a settlement; evidence, there- 
fore, that a person, who has resided in a 
town ten years together, possessed such estate, 
and that the assessors tlius omitted to tax him, 
is not admi'sihie inproof of liis having gained 
a settlemeutin suchatown. Berlinv.BoUon, 
lOMet. 115 (1845). 

168. In an action brought by one town agnlust 
another for tlie support of a pnnper and his 
family, evidence that the pauper lelt his former 
home and came to the defendant town with the 
intention of removing his i&mily .there as soon 
as practicable, that he boa/ded and worked 
tliere for ten yeai^, and paid taxes there five 
years of the ten, and that, a year after he came, 
his ihmily removed there, and continued to re- 
side with him for the rest of tlio ten years, 
after which they all removed to the pbiintilF 
town, is sufficient to warrant a finding hy the 
jury that the pauper had gained a settlement 
for himself and familv in the defendant town. 
FiteUurg v. Winchsndan, 4 Cusb. 190 (1849). 

164. In order to prove a settlement in tlie 
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twi'lfth mode pi'ovided by statute, by a resi- 
dence and tlie pnyment of taxes in tlie town 
where tlie eettlemenl was alleged to be, an 
original doounient preserved aniongBt the rec- 
ords of the town, and purpordng to be an 
assessment of tasea for the year 1798, was 
prodnced in evideace, from wliieli it appeared 
ftint tases to tlie amount of $3.03 were as- 
sessed in that yenr upon the individual in 
question for tis poU and estate ; and id also 
appeared in evidence that tJie entry of these 
taxes on the bill of assessment had been erRS- 
ed by having a, line drawn through it, and that 
tlie collector for the year 179S had been al- 
lowed a credit with the treasurer of the town 
fur a discount of said taxes ; it was held, that 
whether the production of the bill of aaaoas- 
ment raised any presnmptiott of the payment 
of the taxes so assessed or not, the circum- 
Etances stated above were competent evidence 
to prove that the taxes in question were not 
in fact paid. Bostott v. Weymouth, i Cush. 
E33 (1840). 

155. The assessment of a tax on realestate 
to the occupant, and the payinentof the sanie 
by him, not as of his own estate, but in right 
of another, are a sufficient assessment and 
payment of a tax, within the twelfth mode 
provided by statute, for actiuiring a settle- 
ment as a pauper in the town where the occu- 
pant resides. Randolph v. Moiston,, i Cash. 
55T (1849). 

156. lusanity, incurring after a person has 
become an inhabitant of a town, will not pre- 
vent his acquiring a settlement by living 
therein ten years consecutively. Ohicopea 
V. WItaldj/, 6 Allen, 608 (1868). 

157. The rule that a domicil once acquired 
is presumed to continue until a subsequent 
change is shown, applies to eases of settle- 
ment. Jb. 

ISS. Absence from a town, without a defi- 
nite purpose at all events to return to it as a 
home.will not interrupt the residence requisite 
to a settlement under the twelfth clause, 
until a new domicil is acquired elsewhere. 
Woi-caster v. WillraMm, 13 Gray, 688 (1869}, 

169, A citizen of this state resided m 
Lenox with his family from May, 1823, till the 
summer of 1828, when he left Lenox for a 
temporary purpose and remained absent.with- 
out any in^ntioD of changing his residence, 
until the latter part of May, 1829, when he 
returned, and thereafter resided in Lenox 
until May, 1838, paying taxei 
him tlierein yearly from 183 
wife and children had been left by him in 
Lenox during Ms absence, but before his 
return removed therefrom wilJiout his conseni 
orknowledge. Held, that he giuned a settle- 
ment ia Lenox in the twelfth mode. Lee v. 
Lmox, IG Gray, (ISGO). 



"S 



IGO. A person does not acquire a settlement 
in a town by residing therein for ten years 
and paying taxes during five of tliose years, 
if before the expiration of the ten years he 
became poor, and was relieved by the over- 
seers of the poor of the town of his former 
settlement. Ensi Sudbury v. WoMham, 13 
Mass. 460 (18IG). 

161. A person does not acquire a legal 
settlement by residing in a town ten years 
together and paying taxes for any five of 
those ten years, if within tbnt time he is com- 
mitted to jail, and while there applies for and 
receives relief as « pauper fWim the jailer. 
East Sudhury v. Sudbunj, 12 Pick. 1 (1831). 

162. Where one resided in a town for ten 
years together, and paid all taxes assessed 
npoa him for five of those years, it was held, 
that he acquired a settlement therein, not- 
withstanding his wife was, at the same time, 
receiving support as a pauper from another 
town in which she resided, it not appearing 
that she was so supported at his request or 
with his knowledge, or that he was ever 
applied to for payment of the expenses thereof, 
or that he was unable to pay them. Berkeley 
V. Taunton, 19 Pick. 480 (188T). 

163. A person \yiil not acquire asettlement 
by living three yeara sueeeesively on land in 
which he has an estate of freehold or inheri- 
tance, if in the course of that period he receive 
relief as a pauper. Brewster v. Denn/is, 21 
Pick. 233 (1833). OcM/iiti v. Sutton, 13 
Met. 192 (1847). 

164. A person could not acquire a settle- 
ment in a town by a residence of len years 
therein and paying taxes five yeara of the ten, 
if during that time he applied to the overseers 
of the town for aid, and they supplied his 
wants, although he afterwards paid for the 
supplies, and although he had no settlement 
in the Commonwealth. West Ifeuibmy v. 
Bradford, 3 Met. 42S (1841), overruling on 
this point Mount Waahington v. Clarksburgh, 
19 Pick. 294 (1837). 

.165. A parent does not gtiXtt a settlement 
in a town by residing therein ten years to- 
gether, and paying all taxes assessed on him 
for five of those years, if, during, such resi- 
dence, he is supplied by the town in which 
he has a settlement, with money to aid him 
in supporting his helpless children. Taunian 
V. Middlebai-oagh, 12 Met. 35 (1846). 

166. A person who has a settlement within 
the Commonwealth does not acquire a new 
settlement by residing in a town ten years to- 
gether, and paying taxes for five of those 
years, if liie wife is committed to a state luna- 
tic hospital upon his complaint or by his con- 
sent, and receives aid from the Common- 
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weHlth as a state pauper, before the expiration 
of the ten years. Charlestown v. Groetlaitd, 
15 Gray, (1860). ' 

167. A citizen of the United Statea^ not 
haringa settlement witliin the CotnmoniFeiilth, 
does not gain a settlement in a town b; hav- 
ing a freehold estate therein, and living on 
such estate three years BuccessiTcIy, if before 
the expiration of the three yenra his wife is 
committed to a state lunatic hospital, and is 
tliere supported by the Commonwealth as a 
panper, although lie did not request or consent 
toiler commitment.if he knew of such commit- 
ment. Woodward v. Worcester, 15 Gray, 
(18G0). 

lee. Support granted to a person as a pau- 
per by the overseers of the poor of the town 
in which he has a settlement, will prevent 
liis acquiring a settlement in another town in 
which he resides, although the act of the over- 
seers, in grantingsuchsupport, be not ratified 
by the town of whose poor they are o-ver- 
aeers. OofcSttin v. SuUon, 18 Met. 192 (1847). 

169. A man does not obtain a settlement, 
Tinder Rev, Sts. o. 46, (Gen. Sta. c. 69,) § 1, 
cl. 4, in a town, where he owns a freehold, if 
before he ha^ lived therein for tliree years 
Buooessively he is committed to a state luna- 
tic hospital and there supported as a paaper ; 
although his family, continue to reside on his 
land for the residue of the three years. Gkoate 
V. EocheiUr, 13 Gray, 92 (1859), 

170. Aperson does not acquire asettlement 
by residing in a town for ten years together 
and paying all taxes assessed upon him for 
five years within tliattime,if during that time 
the town has paid for his support while con- 
fined in its workhouse, on conviction for a 
criminal offence. Worcester y. Aubuj-n, i 
Allen, 674 (1803). 

171. It is tliQ reception of needed support 
or aid, furnished by the public, wliicli prevents 
ft person from gaining a settlement, although 
tiiat support may not ultimately be at the ex- 
pense of the public, /i. 

(!) How lost ^hen once aoqulred, 

172. A settlement gained in another state 
does not annul a previous settiemcnt in a 
(«wn within this state. Canton v. BettUey, 
11 Mass. 441 (1814). Wmraham v. Sim-- 
hridge, 6 Cush. 61 (1850J. 

178. A wife does not lose her settlement, 
derived from her husband, by means of a di- 
vorce, except for a cause which shows the 
marriage to have been void. DaUon v. Bern- 
ardston, S Mass. 201 (1812). See JlfiiMk- 
lorough v. Moehesler, 12 Mass. 3G8. 

171. A settlement is not lost until another 
is gained within the state ; therefore, where a 
pauper, having a settlement derived from his 
faUier, removed into New Hampshire, and 



there had a son born, who afterwards c^inie 
into this state and had cliildren, it was lield, 
that these children had a settiement in tliis 
state, derived ft'om their great-grandfather. 
Townsend v. BUlerica, 10 Mass. 411 (1818). 

175. A person does not lose or gain a set- 
tlement by reason of his changing Lis domipU 
from one place to another in the same tows. 
Dalton V. HinBdcOe, 6 Mass. 601 (1810). 
Princeton t. West Boylston, 16 Mass.' 260 
(1818). 

176. A person having a settiement in a 
town in Massachusetts, but living in Maine at 
the time of its separation from Massachusetts,- 
did not by the separation lose lier former set- 
tiement. Midd3^0T0v.gh, v. ClarJc, 2 Pick. 
28 (1823). 

177. Since the repeal of St. 1789, c. 14, by 
St. 1793, c. 34, a settlement in any town in 
this commonvreattii i^ not lost by the acquisi- 
tion of a settiement in anotlier state, while 
the St. of 1789 was in force. Wilbrdham v, 
Stvrbridge, G Cush. Gl (1850). 

178. The rule that a doniicil once acquired 
is presumed to continue until a subsequent 
change is shown, applies to cases of settle- 

. Gkicopee v, Whatcly, C Allen, 508 
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(a) AsaiuHt tlia Pauper's Kindred. 
St. 1793, c. 59. Eer. Sts. C.4G. Gen. Sts. 
c. 70. 

179. The khidred of a pauper cannot be 
called upon to contribute to bis support ex- 
cept by the overseers of the poor of tiio town 
of his legal settiement or by others of his kin- 
dred. Balemr. Andaver,S Mass. 436 (1807). 

180. The only remedy for a town oilier 
than that wherein he is settled, which lias pro- 
vided for a pauper, is by an action against 

'le town where he has bis settiement, lb. 

181. Tlie terms "such poor person," and 
such pauper" in Rev. Sts. c. 4G, §§ 6, 6, 

(Gen. Sts. c. 70, §g 4, 5,) include all poor 
and indigent persons, standing in need of re- 
lief. Eutchings v. Thompson, 10 Cusli, 238 
(1852). 

182. The kindred by affinity ofany poor 
person cannot maintain a complaint under 
Eev. Sts. c. iS, § 6; (Gen. Sts. c. 70, § 6,) 
agitinst the father of such poor person, for the 
expenses of his relief and support. The term 
"any kindred" extends only to kindred by 
consanguinity. Foirr v . Flood, II Cush. 24 
(1853). 

188. The word " kindred " includes only 
blood relations. A husband is not of tin to 
his wife, nor ahetoiiim. Srookfieldf. AlUn-, 
6 Allen, 686 (1863). 

184. Upon a complaint to compel kindred 
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of a poor person to contribute towards Ms 
support, the superior court liiive power, unflec 
Gen. StB. c. 70, g 11, to award costs, and 
no appeal lies from their deeiaion. South 
Beading v. Hutchinson, 10 Allen, 68 (1865), 

Cb) By mdividuals Bguinst Towns. 

Sts. 1793,c. 59; 1820,0. 142; 183i, c. 151. 
Eev. Sts. c. 46. Gen. Sis. c. 70, § 16. 

1S5. Under St. 1793, o. 69, § IB, an action 
against the town of a pauper's legat settle- 
ment, for supplies furnished lUe pauper, could 
not be sustained nnless the plaintiff was an 
inhabitant of such town. JTiieAeH v. Coritville, 
13 Mass. 833 (1816). But the prorislons of 
this statute were ohanged hy Bev. Sts. c. *6, 
S 18 (Gen. Sts. c. 70, § 16), Underwood v. 
ScitHaie, 7 Met. 214 (1843). 

180. A surgeon, who has performed a 
difficult and necessary operation on a panper, 
not resident in the town of his settlement, 
without the request of the overseers of the 
poor of such town, has no right of action 
tbereforagainst such town. Miller y. Somer' 
«ee, 14 Mass, 898 (1817). 

187. Nor can a surgeon recoirer for such 
services from the town where the pauper 
resided, the services having been performed 
without notice nnd request made to the over- 
seers of the poor of such town. Kittredge v, 
Nswbury, 14 Mass. 448 (1817), 

188. Where an inliabitant of a town incurs 
an expanse for Uie relief of a pauper, fur 
which the town is liable atter notice and 
request \io the overseers of such town, such 
notice and. request need not he in writing. 
WaUoa V. Cambridge, 15 Maes. 286 (1818). 

189. An action against tlie town for the 
reimbursement of such expense Is not limited 
h> two years after the notice. Jb. 

190. Under St. 1793, c. 69, a town in which 
a la-ison was situated was liable to the jailor 
for the support of n panper confined in prison 
for debt, whether he had a legal settlement 
in nny other place or not, after due applica- 
tion to the overseers. CargiU v. Wiscaiset, 
2 Moss. 547 (1807). Doggett v, Dedham,lh. 
664 (1806). 

101. So where the panper was confined for 
not obeying the order of. the court in provid- 
ing for the maintenance of a bastard uliild, of 
■ which, he had been adjudged to be the father. 
Sayward v. Alfred, 6 Mass. 244 (1809). 

193. Otherwise, wliere the pauper had been 
committed to prison for a crime a^iainst the 
Comnionweaith. Ada/ias v. Wiseasset, 6 
Mass. 828 (1809). 

103. Under Sts. 1803, c. 23, § 2, and 1836, 
c. 143, the master of a house of corroci' 
after his accounts had been allowed und 
tifted by the court of sessions, 



..ction for the amount allowed by-lhat 

court for the support of a pauper duly com- 
mitted to tlie house, against the town of the 
pauper's settiement, and want of notice to the 
town of the claim afforded no defence to tha 
ition. Wadew. Salem, 7 Pick. 888 (1838). 

194. The expense incurred on account of an 
infant nursing at the breast of a woman com- 
mitted to a house of correction may be recov- 

1 of the town where the house of correo- 
i is situated, after notice and request, but 
the expense of e.ttra articles of food fur- 
nished to the mother, because of her having an 
infant at the breast. Watson, v. Gambridge, 
18 Pick. 470 (1836). 

195. Under St. 1834, c. 151, § 10, author- 
ing keepers of houses of correction to bring 
iliuns in certain cases for the support of con- 
cts against the towns of the convicts' settle- 
ment, a personal presentation of an account 
was held not to be necessary, but a letter 
from the keeper or some one authorized by 
him, to the selectmen of the town, making a 
demand, was sufficient. Evidence of the au- 
thority of the agent sliould be furnished to 
the selectmen at the time of the demand, 
BobUng V. Weston, 20 Pick. 113 (1838). 

196. But a demand made under the author- 
r SDlely of the overseers of the house of cor- 
rection in Boston, was held to beinsuffieient,al- 
though aftfirwards ratified by tha board of al- 
dermen. Boiton-r. Westoa,2% Pick. 211 (1839). 

197. If a person agrees with a town to board 
a pauper for a year at the rate of a dollar a 
week, and the pauper dies within the year, so 
that the contract cannot be fulfilled, such per- 
son is entitled to recover, on an implied 
promise, for the part of the contract actually 
pel-formed, but he cannot recover for the 
whole year. WUlington v. West 
4 Pii^k. 101 (182G). 

198. If a pauper is ill treated c 
ently provided for by an individual who IjiBi 
agreed with the town to support him, another 
Individual will not have a right to support lilm 
without notice to the town, so that it may re- 
form the abuso or nuika other provision for 
the pauper. Wordea r. Leyden, 10 Pick. 24 ■ 
(1830). 

199 The plaintiff, being the guardian of a per- 
son whose legal settlement was in the town of 
L.,and who was incapable of labor, and had no 
property except a small-pension, informed the 
overseers of tlie poor of the town of.two suc- 
cessive years t1iat he was running a risk, as 
he was obliged to-become responsible for the 
board of his ward, and tliat when he received 
the pension it took about one half of it to pay 
arrearages due for the board, and that the 
town must take the risk. The ward died, 
when all tlie properly belonging to him had 
been exhalieted and further expenacshad iieca 
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rj-od by tlie euOTdion. Itwas 
Leld, that tlie ward was in need of relief, and 
that llie plaintiff WQS entitled to reooyer of the 
town for the expenaBB incurred hy him for 
the ward eubeequenUy to notice and re([nest. 
Mske V. TAncdln, 19 Tick. 478 (1837). 

200. Ab the relation of guardian and iranJ 
anbsisted between the plwntiff and the pauper, 
the objaetion that the plaintiff was not obliged 
to relieve the panper hecaase the latter was 
not living with him but with another inhabi- 
tant of the town, was held to be inapplieaWe. 
M. 

201. Where fha plaintiff made a contract 
witli the father of a female child to take her 
into Ins family, and for her servicaa to main- 
tain her in eickness and in health during tbe 
jileaanre of the parties, and afterwarda, when 
&he had become ill, gave notice of the fa<rt to 
the oreraeera of the poor, and requested as- 
siafance from the town for her support, it was 
bold, that as he had not given the father notice 
of his wish to put an end to the contract, it 
continued in force, and he had no right of ac- 
tion against tbe town for aupporting the child. 
Fel^s y. Wesihorimgh, 20 tick. SOB (1838). 

B02. Since the Bev, Sts. c, 46, § 18, a per- 
son, though not an inhabitant of the town 
where a panper ialls into distreaa, may recover 
of such town any expense necessarily incurred 
by bim for tbe relief of the pauper in said town, 
oiler notice and request made to the overseers 
of the poor of the town, and Iheir neglect to 
provide for the pauper. Undensood v. Soit- 
«t(te, 7Met. 2U(1843). 

205. A phyaioian, an inhabitant of the town 
of H., immediately after attending upon a per- 
son in the town of S., to whom he had been 
called, and who had received a wound, and was 
proper subject of relief by that town, gave 
notice to one of the overseers of the poor of 
said town, that said peraon needed and would 
n«;d sargicai assistance, but did not wish to 
he considered a pauper. He alao requested 
paid overseer to inform him whether tbe town 
of S. would pay him for the services which 
liU had rendered and which it would be neces- 
saiy to render. The overseers of the poor of 
S. took no order on this nolioe and request, 
and neglected to make any provision for said 
person. Held, tliat this notice and reqoeit 
were sufficient to entitle the physician to re- 
cover from the town of 8. compensation for 
ikis services in attending upon said person 
until he was cured. lb. 

204. The provision in thfe Rev. Sts. c, 46, § 
18, (Gen. Sts. c. 70, § 16,) that " every town 
shall be heid to pay any expense which ahall 
be necessarily incurred, for the relief of a 
pauper, by any peraon who is not liable by 
" r his support, after notice and request 



made to the o 



■s of tl 









until provision shall be made by them," ap- 
plies only to espense incurroEl in tha support 
of a pauper found or residing in the town. 
Srmth V, GoUraine, 9 Met, 492 (1845). 

205. A. agreed with the town of C. to sup- 
port two of its paupers, for one year, for a 
certain sum, and removed them into an adjoin- 
ing town, where they were supported during 
the year at his charge in the ramily of their 
Bon-in-law. At Hie end of the year the town 
agreed with B. to support its paupers for one 
year at a certain sum. The said two paupers 
afterwards remained In the ad)oining town, in 
tbe family of their aon-in-law, who was request- 
ed by A. to support them, at his charge, until 
they should be removed to the town of C. A. 
also gave notice to the overaeersof the town of 
C. tlmt SMd paopers were on liia bands, and 
requested the overseers to provide for them. 
No provision was made for aaid paupers by 
the overseers, and they were supported by 
their aon-in-taw at A.'s charge. Seld, that 
the town of C. was not bound to pay to A. the 
expense incurred by him aiJer the fleet year, 
for the relief of these paupers, lb. 

206. In an action against a town, by one of 
the inhabitants thereof, to recover for the 
sapparC of a pauper therein, the plaintiff 
cannot prevail, unless he has given to tha 
overseers of the poor of the t«wn the notice 
required by statute, and it is not enough to 
show that tbe overseers had actual knowledge 
tiiat tiie panper waa at tbe plaintiff's honae 
and supported hy him. WcUkerr. SouHibi-idge, 
i Cush. 199 (1849). 

207. The notice and request to overseers of 
the poor, after which a town is made liable by 
tlie statute to an individual for expense in- 
curred by him in the support of a pauper, are 
conditionB precedent to such liability. Such 
request must be an intelligible call on the 
overseers to take charge of the pauper at the 
expense of the town, and must be made by 
the individual himself claiming to recover, or 
by bis agent or messenger. WHUams v. Jlra4n~ 
tree, 6 Cosh, 399 (18B0). 

308, Where the plaintiff had been rendering 
assistance gratuitously in the family of her 
married daughter for some weeks, as nurse 
and iiousekeeper, and continued her services 
there after all the members of the family had 
become ill of the small pox, and stood in need . 
of relief as paupers, but requested nnotUer 
person " fo call on the overseers of the poor 
for more help, or a peraon to take care of said 
paupers instead of herself, for she could not 
stand it any longer; "in an action against tbe 
town to recover for services subsequently 
rendered, it was left to the jury as a question 
of fact, to find whether the plaindff intended, 
by such message, to give notice to the over- 
seers that she should thereafter render her 
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services on Itic crcJil of the town, or only 
that the fiiQitiy needed further assistance in 
addition to her EerviceB, -wliich she should 
continne to render witliout compensation. It 
was held, that the pl^nClff had no ground of 
exception to this ruling. lb. 

20!l. Where a state pauper, forlrhose sup- 
port provision is mdda in one town, volun- 
tarily and without any cause ot complaint, 
leaves the place of suoh support and goes into 
another town where he is not in any need of 
immediate relief, and is there snpported hy an 
individual, the latter acquires uu cause of ac- 
tion thereby against the last-mentioned town. 
Shearer v. Shelhmne, 10 Cndh. 8 (1852). 

210. If the mnnicipal authorities of a town 
have provided supplies fof distribution among 
(hose out of the almshouse wlio need relief, 
upon orders of the overseers of the poor, and 
have given notice thereof to the overseers, the 
latter have no authority to contract delits in 
behalf of the town for the supportof the poor; 
and one who, having knowledge of the facts, 
furnishes supplies to persons settled in such 
town, upon orders of the overseers, uannot 
maintain an action against the town to recover 
for tho same. BuC if he furnishes supplies 
upon suchorders to persona settled elsewhere, 
ha may recover ftom the town the amount ac- 
tually received by it, on account of such 
supplies, from the towns which were liable to 
support the persons who were relieved there- 
by. Irdaad v. Newbiiryport, 8 Allen, ' 73' 
(1804). 

ail. Under Gen. Sts. c. 70, § 16, an indi- 
vidual ciuitiot recover of the town where a 
pauper has his settlement for necessary relief 
fornished to the pauper in another tuwn, al- 
thoagli the former town has made provision, 
which proves inadequate, for tlie pauper's sup- 
port in the latter town. Eawes v. Haason, 
9 Allen, 184 (1884). 

See HotrsES or Cobrbctios and Jails. 

(o) By Towns Bsainst Individuftla. 

St. 1817, c. 186, §5. 

212, Prior to St. 1S17, c. 18S, a pauper 
was not liable to an action by the town where- 
in he had his lawful settlement, for any 
moneys paid for bis relief as a pauper. User 
Me V. Maton, IS Mass 827 (1815). Medford 
V. Lsamed, 16 Mass. 215 (1819). 

213. St. 1817, G. 160. was repealed wher 
the revised statutes took effect, and since the 
passage of (he revised statutes a person re. 
lieved »s a pauper, whether he has or has nol 
property, is not liable to an action by the 
town to recover compensation for such relief. 
Oroveland v. Medford, 1 AUen, 23 (18G1). 

314. The only claim a town now has upon 
the property of a person supported as a pau- 



per is to take it sftcr his deiVtli, if he was at 
the time of his death actually chargeable to 
the town. lb. See Gen. Sts. c. 70, § 31; 
Eaynesv. WeBes, 6 Pick. 462. 

216. One who, being in need of iminefliate 
relief and support, has received the same from 
the town of his lavful settlement, is not, in 
isence of fraud, liable to an action by the 
therefor, although he was possessed of 
rty at the time. Stoui y. Sawyer, 3 Al- 
len," 515 (1862). 

If the overseers of the poor relievo 
[a of a wife whose husband has a legal 
Betllement In another town, an action lies at 
law for the town whose overseers 
furnished the relief, against the husband, not- 
Ithstanding the statute remedy agninst the 
wn of his settlement. Manover v. Turner, 
U Mass. 327 (1817). See Brookjield v. Al- 
Ur, 6 Alien, 685. 

against an individnai for supplies furnished to 
ife and children, if they stood in need of 
support as paupers, but not otiierwise. New 
Bedford v. Ohaee, 5 Gray, 23 (1855). 

318, Alown,whinh supports a wife neglected 
by her husband and stiinding in need of relief, 
lay recover of tlie husband the amount nec- 
(Sary for her support as a pauper, but not 
for further supplies suitable to her condition 
In life, but not necessary fVir a pauper. Mon- 
son V. Winimta, 6 Gray, 410 (18BG). 

219. A contract made with Wie brother of a 
female pauper by a committee appointed by a 
town "to negotiate the case" of that pauper, 
and signed by (he committee in their own 
niimos,the terms ofwhioh are, that the brother 
ahaU pay the town a certain sura annually 
during the life of the pauper, and rcleaae all 
claim to a certain fund in the hands of aii' 
other relation for her support, and the town 
shall support her and save him harmless from 
all litigation with his brothers in relation to 
such support, which contract is afterwards 
acted upon by the brotlier and the town, is 
valid, and binds the town, though not ex- 
preasly ratified by them. Ptrimm- v. Ferry, 
Gray, 420 (1866). 

(d) By Torona againal; Towns. 
(1) When and for what the Action villlie ,■ 
and of the Fleadinr/s, Mvidence and Trial. 

220. A town which voluntarily maintnins 
a pauper having a settlement in another town, 
canimt recover compensation tlierefor of such 
other town, except by virtue of provisions of 
statute, or on an express promise. Dalton v. 
Rinadtde, 6 Mass. 601 (1810). 

221. In an action by one town against 
another, under St. 1793, c. 59, § 9, the dec- 
laration must aver the settlemeiit of the 
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psiiper, and notice to tlie defendant 
wiUiiii three months from the comTneiiPi 
of the expense. SaleM y. Andovtr, 3 Mass. 
436 (1S07). Wrentkata v. Atileborough, 6 
Mnas. 434(1809). 

£32. Such action will not lie Jf notice baa 
not been given to the defendant town until 
more than tliree months after the supplies 
haye ceased to be furnished ; but whetlier this 
limitation estends to the expenses of the re- 
moval or burial of the pnaper, qucsre. Bath, 
v. Freepori, 5 Mass. 325 (1809). 

228. Where notice waa given of a pauper's 
beeoming chargeable in Miirch, 1811, and 
again in October, 1813, and an action was com- 
menced ill Maj, 1S13, the defendant town was 
held liable only for the expenses incurred 
during three months preceding the lust notice. 
Toumseiid v. Billeriea, 10 Mass. 411 (1818). 
See 23 Pick. 158. 

234. No Action lies in behalf of another 
town against the town, of a pauper's settlement 
for any expenses incurred more than two 
;ears before the commencement of the action. 
Readfel^ ''■ Dresden, 13 Mass. 316 (1816). 

226. The notice to the town of a pauper's 
settlement respecting EUpplies furnished to the 
pauper by another town must have beeu )^ven 
wiUiin two years before tlie commencement of 
an action by the latter town against the former 
to recover for such supplies, in order to main- 
tain such action, no judgment having been 
recovered in any former action eonoeroing the 
pauper's settlement between the same parties. 
Ji'eedkaj)!. v. Newton, 12 Mass. 462 (1815). 

226. Expenses incurred in the support of a 
pauper, ^though witliin tlireo montlis prior to 
giving the nodce req^uired by the statute, can- 
not be recovered if thej arose more than two 
years before the commencement of the action. 
Earieich-v. Ballowell, 14 Mass. 184 (181TJ. 

227. Although the same phdntiffs have, in a 
former action, recovered from the same de- 
fendants espenses incurred for the support of 
the same pauper. And the notice given before 
tlie former addon does not malic a new notice 
unnecessary. Bcdloiedl v. Baraich, 14 Mass. 
186 (1817). See 23 Pick. 169. 

238. The limitation of two years, within 
which the action must be brought, should he 
computed from tlie delivety of the notice, and 
not from its date. I/Abridge r. See&onk, 10 
Pick. 130 (1830). 

229. In an action by a town for the support of 
a pauper, acliargefor the expense and trouble 
of tlie overseers in providing for the abode 
and support of the pauper cannot bo recovered. 
Conway v. Detrjield, 11 Mass. 327 (1814). 

230. A town which has supported paupers 
properly chargeable to another town ought to 
be fully indemnified for all the expense prop- 
erly incurred, but not for an extravagant 



sum, paid without notice to such other tc 
Soutlibridge v. Charltoji, 15 Mass. 
(1818). But see Gen. Sts. c. 70, § 14. 

231. To entitle a town which lias si 
a pauper belonging to another town, to recover 
an indemnification, it is not necessary thai the 
pauper be actually resident in the town at the 
time of giving notice to the town in which he 
baa liis legal settlement. It is sufficient thiit 
be was tlien supported at the expense of the 
town so giving the notice. Marlhoi^ough v. 
Rutland. 11 Mass. 483(1814). See 12 Pick. 6; 
1 Gray, 616. 

232. When a pauper falls into distress in a 
place other than that of his settlement, he is 
to be relieved; and it dues not lie with the 
town of his settlement to object, in an action 
against them for his support, that he was able, 
but unwilling, to provide for himself^ Faria 
V. Biram, 12 Mass. 303 (1816). 

288. WhereaninhitbitantofthetownofA., 
after a refusal by the overseers, had tiimself 
supported a pauper liaving his lawful settle- 
ment in B., and afterwards recovered aaljsfac- 
tion therefor of the town of A., it was held, 
that A. could not mfuntniii an action against 
B., although such satisfaction was recovered 
within two years, the original expense liaving 
been incurred more than two years before the 
commencement of the action. Readfield v. 
Dresden, 12 Mass. 81G (1816). 

234. Where an individual in a town gave 
notice to the overseers of the poor that lie 
was Buppordng a pauper, and that he should 
look to the town for his pay, and tlie overseers 
thereupon gave notice to the town where the 
pauper had hia settlement, that he had became 
chargeable, it was held, that tlia first town, 
though they had not paid such individual, 
might maintain an action agiunst the other 
town for the support of the pauper. Westjield 
V. Southwick, n Pick. 68 (1836). 

285. If a town relieves, as a pauper, a per- 
son impnsoned in a jail therein, it is no de- 
fence to an action to recover eomponsntion 
therefor against the town of the pauper's set- 
tlement, tliat the pauper was unlawfully com- 
mitted to the jail. Taunton v. Westporl, 12 
Mass. 366 (1816). 

286. A town is not liable to another town 
for the support of an alien married to a woman 
having a. legal settlement in the defendant 
town. Ca/Bibridge v. Gharleslown, 13 Mass. 
601 (1816). 

237. By an act incorporating a town from 
part of an oldone, it was provided that the two 
towns should bear tlieir proportionate part of 
supporting the poor, which were at that lime 
relieved by the elder town. Afterwards the 
two towns made anngrecment that ifany per- 
son sliould thereailer be returned as a pauper, 
having a right to a support from the elder 
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town, t!ie HGiv town should be bnuiiJ to SAip- 
piii-t him, if Ilia inst residence had been in that 
teri'itory whiuii oonsUtuEed the new town. It 
\tns held, thnt the agreement \rs,3 not bindiog 
on tlie ncTT town, nnd that it wa^ not bound to 
support a pnupcr thus Bitaated. JVbrion y. 
Mansfield, 16 Mnss. 48 (1819). 

238. Notwithstanding the proviso in St. 
179S, c. 69, § 9, (Gen. Sla. c. 70, § 12,) an ao- 
ti on will lie against a town Bfter two years, 
upon a verbal express promise of the over- 
seers of tbe poor to pay the expenses incur- 
red in supporting a pauper legally chargeable 
to the town; sucU a promise being barred 
only by tbe general stiitate of limitations. 
Belfast V. Leaminster, 1 Pick. 123 (1822). 

BBS. Tbe obligation imposed on a town by 
stiitute to BQpporIi panpers is a good conslder- 
a,iion for an express promise. IIi. 

240. A pauper, for whose support provision 
was made in the town of W., in which she 
had a settlement, went into the adjoining 
town of N. S., and there expenses were in- 
cjuri'ed for her support, although the pauper 
herself, tbe person with whom she there re- 
sided, and the Inhabitants of N. S., all knew 
OmtaplncB was provided for her in W., to 
wliieh she was able to walk without difScnlly. 
Held, that N. S. could not recover of W. for 
lliese expenses. Nem Salem v. Wendell, 2 

Pick, atl (leai). 

241. Upon a question whether a deceased 
person h»d a settlement, his declaration that 
he liad no deed, hut a writing to give him n 
deed, of certain land, was admitted to rebut 
the presumption arising from long possession 
by himself and his grantee, tliat he was seised 
of an estate in freehold. Wesi Gamiridgev. 
Lexington, 3 Pick. 606 (182*). 

242. Where a pauper, after an action 
brought by one town against another to re- 
covei- expenses incurred in his support, con- 
tinues chargeable to the plaintilft, to sustain 
an action for the new expenses, brought pend- 
ing tbe first, a new notice is required. Wal- 
pole V. EopUnton. 4 Hok. 068 (1837^. 

243. Wlietber a town can at any time set 
up their own illegal proceedings or those of 
their officers, in tbe assessment of a tax, after 
the tax has been paid, to defeat a settlement 
Rained tliereby, qumv. But where so long a 
time had elapsed since the payment of the 
tax that no claim for reimbursement could be 
sustained, it was held, that they could not. 
Charlemont v. Conway, 8 Pick. 408 (1830). 

244. Where the assessors assessed more 
than five per cent, over and above the sum 
committed to tliem to assess, it was held, that 
the tax was not duly assessed, within the 
meaning of St. 1798, c. 34, relative to gaining 
■A settlement (Gen. Sis. c. 69, § I, el. 12). 
Ih. 



245, In an action brought by tlic town o? 
W. against the town of O. for expenses in- 
curred in the support of a pauper, on the 
question whether the pauper derived a settle- 
ment in 0. from his grandfather through his 
tkther, it was held, that copies of a deed exe- 
cuted by the grandfatlier in 1764, in which he 
was described as being of O., and of his last 
will, made in 1758, in whioliho was described 
as " now resident in O.," were admissible ev- 
idence to prove that the granitfaflier gained a 
settlement in O. under Prov. St. 13 & !3 
TTiU. III. c. 10. Ward v. Oxford, 8 Hck. 
47fi (1829). 

264. Held, .ilso, that evidence proving that 
the grandfather, for a long time before 17G4, 
bad a settlement in the town of S., and thiit 
afterwards, for years previous to 1784, the 
father of the pauper was supported as a pau- 
per by S., was admissible to rebut the pre- 
sumption arising from the description of the 
grandfather in tbe will and deed. lb. 

2i7. In an acUoa between two towns to re- 
cover the amount of expenses incurred by the 
plaintifTtown in relieving a person whose set- 
tlement was in the defendant town, the fact thnt 
such person might, by going a short distance, 
have obtained of his debtor as much money as 
was expended 'for Ills relief, was held not to 
be conclusive evidence thnt he was not a pan- 
par. Stwrlrridge v. Solland, 11 Pick. 459 
(1831). 

248. But if he was not a pauper, evidence 
is admissible to show that he was in distress, 
under such circumstances as to require im- 
mediate aid from the plaintiffs. lb. 

249. Where a pnaper whose legal settle- 
ment was in the town of S. was relieved by 
the overseers of tbe poor of tlie town of C, 
and upon notice the expenses were reimbursed 
by the overseers of the poor of the town of E. 
8., upon the supposition thnt his legal settle- 
ment mas in E. 8., it was held, tliat the town 
of E. 8. could not maint^n an action for re- 
payment against tbe town of S. East Svd' 
bury T. Sudbury, 13 Pick. 1 (1831). 

250. Under St. 1793, o. 69, § 9, (Gen. Sts. 
c. 70, I 12,) whereby a town furiiisliing sup- 
port to a pauper may be entitled under cer- 
tain circumstances to recover ag^nst the 
town in which tbe pauper has his settlement, 
for expenses incurred -within a period of 
three months before, and two years after, 
notice of the pauper's having become charge- 
able, it is immaterial whether tbe support has 
been continuous or only occasional. Attle- 
borough v. Ma/asfield, IS Pick. 19 (1833). 

261. In an action by one town against an- 
other to recover expenses incurred in the sup- 
port of a pauper. It was held, that a noliSca- 
tion addressed to tlie pauper by an inhabitant 
of a third town, warning liim to attend a dis- 
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trict school meeting therein, waa competent 
for the purpose of proving that the pauper re- 
sided at that time in such, third town, it being 
teatifLed by such inhabitant tliat ha delivered 
the notiScation to the pauper. West BoyU- 
ton V. SierKng, 17 Pick. 126 (1835). 

252. In an action between two towus, it 
appeared that paupers hnving their settlement 
in tlie defendant town received support and 
medical attendance in the plaintiff town, and 
within thirty days after notice of that fact 
from Che plaintiff, the defendants made a con- 
tract with a person living in the plaintiff to;rii, 
at whose liuuso tlie paupers were, to keep 
them at the delendan^' expense, and made 
provision for medical attendance; which the 
deibndants made known immediately to one 
of the overseers and one of the selectmen of 
tliB pldntifi' town, and offered to settle witli 
them for the relief already flirnished ; where- 
upon the overseer and selectman made ont a 
bill, charging the defendants at the rate of one 
dollar a week for each of the paupers, and an 
item for the funeral expenses of one of them, 
and the overseer receipted it and received the 
amount of it from the defendants. The pau- 
pers not being afterwards removed by the de- 
teidants before the espiration of the thirty 
days, tlie plnintifi^ brought an action to re- 
cover the full amount of the expenses incur- 
red bytliem; but it was held, tliat the settle- 
ment made by the parlies was a bar to the 
plaintiffs' claim. Medway v. Milford, 
Pick. 349 (18B8). 

263. On the ijues^on of a pauper's settle- 
ment, which depended on tlie settlement of . 
ancestor acquired by his dwelling in a hon 
on or near the boundary line between ti 
townsjwhich house was pulled down a long time 
ago, it was held, tliat the declarations of aged 
persons, since deceased, who lived in its vicin- 
ity, made while it was occupied by the ances- 
tor, were admissible to show the position of 
the house in relation to the dividing Une be- 
tween the two towns. Abingion v. North 
Bridgemcaa; 23 Pick. 170 (1840). 

254. In an action by one town agwnsi 
other for the support of a pauper, who 
the illegitimate eon of a married woman, 
plaintiff town having proved her settlement to 
have been originally in the defendant town, i' 
was held, that the burden of proof was on t!ii 
defendant town, to show that the husband hni 
3 settlement in some other town in the Com 
monwealth, and so that her settlement wa 
changed by her marriage, and "-Mot on thi 
pl^ntiffs to prove that the husband either had 
his settlement in the defendant town or h 
no settlement in the Commonwealth. (Po 
NAU, J. dissenting.) Bandolphy. Easlon, 
Pick. 342 (1840). 

355. Where itia shoWTi, in a suit agains 



for the support of a pauper, that his per- 
sonal property was set, in the valuation of.the 
estates of the town, at the sum mentioned in 
St. 1793, c. 34, and Hev. Sts. c. 45, (Gen. 
Sts. c. 69, § 1, cl. 6,) and tliat lie was assessed 
for the same for five successive fears, such 
lot av^i itself of the objecUonthat 
not in the valuation any schedule or 
1 of the property as directed by 
Boston V. Zledham, i Met. 178 
(1842). 

266. Under the Rev. Sts. c. 143, §§ 13, 16, 
(Gen. Sts. c. 178, §§ 67, 68,) which provide 
the expense of supporting a pauper in a 
house of correction " may be recovered of tiie 
wherein he shall have his lawfU settle- 
," the town in which he has a settlement 
when sneh expense is incurred, is liable there- 
for, although ha gains a settlement in another 
town before such expense is audited and cer- 
tified by the overseers of such house. Boston 
Amesbury, 4 Met. 278 (1842). 

257. The persons and corporations that ai'o 
made conditionally liable by Rev. Sts. c. 148, 
§§ 15, le, (Gen. Sts. c. 178, gg 67, 68,) for the 
support of persons committed to a house of 
correction, cannot be held to pay for such 
support, unless the account thereof be audited 
and certified by the overseers of such house 
within the time prescribed by those statutes. 
lb. 

258. Wliere a pauper was confined in a 
house of correction from December, 1836 to 
April,18B7, and the account of the expense of 
his support was not audited and certified by 
the overseers until January,l883, it was held, 
that the town in which he had liis settlement 
was not liable for such support. lb. 

259. A town in which a convict who is 
committed to a house of correction, has a set- 
tlement, is not liable by any statute to pay the 
expense of supporting him iix such house, 
unless he be committed by virtue of the fifth 
or sixth section of o. 143 of the revised stat- 
tutes (Gen. Sis. o. 161, §21; c. 1G5, § 28). 
Boglon V. Dedham, 8 Met. 613 (1844). 

260. When a town, on receiving notice that 
one of its paupers is supported ui another 
town, repUes to the notice by denying tiiat his 
settlement is in the town, and neitlier removes 
Mm nor makes any provision for his support, 
it is liable, without any new. ndtlce, for the 
expenses incurred, by Mie other town for his 
support, after' the notice as well as before, 
until suit brought. Topsfield v. Middlston, 8 
Met. 664 (1844). 

361. The town of D., on receiving notice 
from the town of P., that certain paupers, 
whose settlement P. alleged to be in D., were 
supported in P., immediately paid tlie expense 
that had been incurred by P. for their support, 
part of the paupers to D., and m.ide 
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provision for tte support of the otiiers in P. 
for tbe terra of about forty days. Within two 
niontlis from tlie time of ruoeiving said notice 
from P., tlie ovevaeera of tlie poor of D. re- 
plied to that notice, denying tImtD. was liable 
to anppore said paupers, and refusing t« pay 
P. for any further support of tiiem. Mela, 
tlmt tlie town of P. could not mtuntain an 
action against tlie town of D. for the subse- 
gncnt support of siud pauperis, witliout first 
giving 1). a new notice. Falm^ v. liana, S 
Met. 587 (1846). 

263. In an action agitinat a town to recover 
for the support of a pauper whose sattlement 
was once in that town, tlie burden of proving 
that he atorwards acqnlred a settlement in 
another l«wn, is on the defendants. Oakham 
T. S-uUoit, 18 Met. 193 (1847). 
. 363. In an action for the support of a pau- 
per, whose setclenient fa proved to have once 
been in the town defending, the burden of 
proving that he has since acquired a new set- 
tieoient by residing for the space of ten years 
together in another town, is upon the defend- 
ant town. Worcester y. WilbraJiam, 13 Qtay, 
686(1859). 

364. Grants of land are admissible in evi- 
dence as circumstances tending to show that 
the grantee, at their respective dates, dwelt in 
that part Of the town in which the land was. 
JJingkam, v. Soaih Soitaaie, 7 Gray, 339 
(1856). 

365. In an indenture of partition of lands 
in 1"44 among the heirs of one deceased in 
1T42, R description of one parcel as " fifty- 
nine acres of land lying in S., being part of 
tho liomestead of the said deceased," i 
evidence of his having had a dwelling in I 
1G95. lb. 

266. A description, in a town record, of land 
laid out in 1690, as ■' adjoining to tho fence 
C.'a home pasture," is admissible against 
town subsequently created out of part of that 
town, to prove tiiat C. then dwelt in tliat part 
of the town in wliich the land was. Ih. 

267. By St. 185S, c, 838, § 8, dividing tlie 
town of Midilleborough, and incorporating a 
part of it into a new town called Lakeville, it 

p vid d lat the said towns " shall hete- 
a h ra peutively liable ibr the support of 
u p sons, wlio now are relieved, or 
ft m y he relieved, as paupers, whose 
m n was gMned by, or derived from a 
d w hin their respective limits." In 
a n against the town of Middlehorougli 
r expenses incurred in the sup- 
port of a pauper, it was held, that the burden 
of proof was on the plaintiff to show that the 
pauper gained a settlement in Middleborough 
from a residence within its present limits ; and 
that it was not sufficient to show that the 
pauper had a settlWnent in the old town of 



MidJleborovigli, without proving tliat such 
seltlement was not gained by a residence 
within the limits of liakeviile. Nsm Bedford 
V. MiSmeborough, IS Gray (1860) And 

see Mingham, v. South Si i 7 G y 280 
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liable to another town wl h th p p 
furiously insane d f 11 li 

tress, for the expenses of h m 1 to n 
asylum for the insane in 1 d 

for his support and medio 1 tto d th 
even though a removal to n a^yl b 
necessary to the comfort d 1 f f tl 
pauper, and as a matter of y d 1 

maiiity. Deerfield 7. Gre fi Id IG y 14 
(1854). 

269. Under Rev. Sts, c. 46, § 18, (Gen. Sts. 
c. 70, g 12,) a town wliich h^is furnished relief 
to a person found therein and standing in need 
of immediate relief may recover the expenses 
thereof from the town of his settlement, al- 
though Buffltdent provision may have been 
made fhr his general support by his father's 
will, ffi'ovelatid v. Medfiird, 1 Allen, 23 
(1861). 

270. A town which has piud money for tha 
support of a criminal iu its workhouse cinnot 
maintiun an action to recover the same from 
the town where he had his settlement. Wor- 
ceslei- V. AiiLum, 4 Allen, 674 (1862). 

371, In an action to recover for expenses 
incurred in support of a pauper, against a 
town in which his settlement is souglit to he 
established by reason of a murriiigc existing 
before the passage of St. ISla, c. 223, (Gen. 
Sts. c. 107, § 3,) it cannot be shown in defence 
tliat the marriage was invalid by reason of the 
insanity of one of tiie parties. QasJten v. 
Biehmond, i Allen, 458 (1862). 

372. If apcrson wliose settioment is in dis- 
pute is proved to have removed from one town 
to another, a new trial will not be granted on 
account of the admission of evidence, for tha 
purpose of proving his domicil in tho latter 
town, that he came to the latter town and said 
that he liad sold out at tlie former town, and 
had coma down and wanted to go to work; 
provided no special request was made for an 
instruction to the jury that his declaration was 
not of itself competent evidence of the fact 
of ills selling out in the farmer town. Mon- 
son V. Palmer, 8 Allen, 651 (18G4). 

273. Tlie admission of an overseer of tiia 
poor, in giving directions for a pauper's relief 
to one who has the care of the town's poor, 
that tho pauper has a setOement in the town, 
derived from an ancestor, is not competent 
evidence gainst the town iu an action subse- 
quently brought against It by another town for 
another cause, in which the settlement of an- 
other pauper, which depends upon the settle- 
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ment of that ancestor, is in controversy. 
Uai-itaavth v. LaJraiille, 7 Allen, 28* (1863). 
371. TheadiiiisBionofoverseeraof thepoor, 
in a, bin<ljug-out indenture, :Uiat acerttun pan- 
sier is clinrgeable to their town, and their outs 
in pajing bills to other towns for liia support, 
are not admiasible in evidence a^lnst the 
town in a litigation growing outof enbeequent 
acts, fur tha pnrpose uf showing tliat he and 
his descendants hLive their settlement therein. 
In performing tlicae duties, thej act as public 
officers, and not as agents of tlie town. New 
Bedford v. Tauiaon, 9 Allen, 207 (1864). 
'See Houses or Cobeeution 4np Jails. 
■ (2) 0/ the Notice. 

275. Notice fmm one town to another, to 
obtain the removui of a pauper or a. reim- 
bursement of the expenses of n pauper's sup- 
port, is eafficieut, if it be ^ven to one of die 
overseers of the town on whieh the claim is 
mada ; but it must he in writing, and signed 
hy a major pnrt of tlie overseers of the town 
giving the notice, or perhaps by an agent duly 
autliocized by the town. Dalton v. Hinsdale, 
6 Mass. 601 (1810). 

27G. A notice wiis held to be sufficient which 
stated that the pauper liad her settlement in 
the iJefendant town ; that she was, at the time 
of the DUtice, resident in the plaintiff town; 
that she required support, and tliat it had been 
Afforded to her by liie plaintiff's overseers ; 
and that the same was charged to the defend- 
ant town; and requested her removal. Quin- 
cy V. Bramiree, 5 Mass. 8S (1809). 

277. It is unnecessary that the notice should 
state the facts which would show a legal settle- 
laear, of the pauper in the defendant town, or 
tlie manner in which tiie settlement was ob- 
t^iined. lb. Nofthjield v. Taunton, i Met. 
137 (184a). 

276. A notice to a town to he charged with 
the support of a pauper, signed by one over- 
seer of tiie poor, by order of all the overseers, 
is sufficient. Wesiminater v. Beraarilalon, 
S Mass. 101 (1811). And see i Maas. 37E. 

279. Under the Itev. 8ts. o. 46, g 19, (Gen. 
Sts. 0. 70, § 17,) a notification, signed by 
"J. D., chairman of the board of overseers 
of the poor " of a town, and sent to tlie over- 
seers of the poor of another town, requesting 
them to remove a pauper, is sufficient, if 
otherwise in due form. Norihfieid v. Taim- 
io», 4 Met. 483(18*2). 

280. Although a notification, given by over- 
seers of the poor, stating that A. and his wife 
and four children have become chargeable, 
&e., is defective, if A. have more than four 
ciiildren in his famUyi yet if such notification 
be answered, without objection to its gener- 
ality, that olgectiou is thereby waived. lb. 
OommomeeaithY. Drtwuf, 8 Gray, 455 (1857). 



281. A notice from the t 
town to tiiose of another (hat " the family of 
J. S." has become ehargeahie, was held to be 
too general ; but the answer of the other town 
denying the eettiement, but taking no excep- 
tion to the deficiency of the notice, it was held, 
that the objection was waived. Esthden v. 
Augusta, 12 Mass. S07 (1815). 

283. A town sent a notice to another town 
that "A. B. and his family" had become 
cliargeable, and had their lawful settlement 
in such oUier town. An answer was returneJ 
that A. B. had no such scttiemcnt, no objec- 
tion being taken to tlie sufficiency of the no- 
tice as to the family. It was held, that such 
objection was waived. Shuteshury y. Oxford, 
IS Mass. 102 (1819). 

283. All objections to the Bufflciency of a 
notice to cliarge a towp with tiie support of a 
pauper are waived by returoing an answer 
simply denying all liability on the ground tiiat 
the pauper has no settlement in the town. 
Paris v. Hiram, 12 Mass, 2G7 (1815). Com- 
laoiivtecdth v. Draeut, 8 Gray, 455 (1337). 

284. The overseers of tJie poor of O. sent 
tlie following notice to. those of S. i " A, E. 
and wife and tliree children, who have their 
Itgal eettiement in your town, is now charge- 
able to tliis town. This is therefore to notify 
you to remove said paupers," &c. The over- 
seers of S. answered, "We acknowledge the 
receipt of your letter, &c., stating Wat A. E, 
is in your town on expense, &c. We are satis- 
fied that he has not gfunod a settlement in our 
town. We therefore sliall not pay any ex- 
pense for Ilia support." It was held, Uiat the 
notice was suficientiT certain as to all the 
paupers ; but if insufllinent, that the olyection 
was waived by the answer. Orange v, Sud- 
liin/, 10 Pick. 22(1830). 

285. A notice by the overseers of the town 
of A. to those of the town of B. that e>:pen5Cs 
had been incurred for the support of *' O. S., 
widow of G. 8., who was an iniiabitant of B." 
was held to be sufficient, and the menning of 
these words was hr-ld to be. that tlie widow 
was an inhabitant of B. Uxlridge v. fi'et- 
kanle, 10 Kek. ISO (1830). 

286. Notice to the town of a panper's settle- 
ment that such pauper has become eliargcable 
in another town, is not notice tlint Ms wife 
and children bave^.also' become chargeable. 
Andovsr v. Ganion; 13 Mass. 647 (1810). 

287. A letter from the overseers of the 
poor of one town to those of another, to 
obtain a reimbursement of the expenses of 
supporting a pauper, was received and an- 
swered, A mistake in this letter was cor- 
rected in a second letter, which was received 
but not answered, referring to the first. It 
was hold, that the second, which by itself was 
an insufficient notice, migBt be token in con- 
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neetion with tlie first, bo as to, conalitute s 
siiificieiit notice from the time when the 
Bcoond waa received. Shelbwiiev. Rochester, 
IPitk. 470(1823). 

288. A notice reepeeting n pniiper whose 
CliriMlan name was Sally, eiiiling hvr " Sarsh 
OF Siilly," was held to be eofficient. lb. 

239. A notice Hial " E. 8. and her three 
children " hare becooie chargeable, ehe 
having four, waa held to be too general as to 
the children, but Buffloient ns to E. S. Wal- 
poh V. HopUnton, 4 Pick. 358 (1827) 

S90. P. Baxter, a pauper, known in the 
town of L, by the name of P. La Barron, was 
called, in a notice from that town to the town 
of N., P. Labern, and the oTerseevs of the 
poor of N., after ascertaining what person 
waa intended, returned an answer lliat P. 
Ijabern had not a settlement in N. BeU, 
that the notice was Inaofficient. Lanes- 
borough V. JVsw Ashford, 6 Pick. 190 (1837). 

291. A notice by overeeers of tliepoor that 
expenses had been incurred for the support 
of " the cliild of Miss H. W,, the datighier of 
T, W., who are inhabitants of the town of 
■W"-," was held to be enfflcient to sustain an 
action againstsuch town. Warev. WiRiams- 
town,S Pick. 388 U829). 

292, In an action hy one town against 
anotlier, to recover expenses incwrred in the 
support of a pauper, a notice signed by A. 
and B. as seJectmen, they being overseers of 
the poor hj virLue of their office of selectmen, 
was held sufficient. Ashby v. Lanen&urg, 8 
Pict. 6B3 (1830). 

203. A written notification as follows, " To 
the overseers of the poor of the city of N. — 
Gentlemen — Mrs. A. B. and three children, 
whose legal settlement is in your city, but 
now residing in L., being in needy eiroam- 
stances, has applied to this board for relief, 
which we iiave granted and charged to your 
city, nod shall continue bo to do until you 
remove or otherwise provide for their support. 
In behalf of the overseers of the poor of the 

city of L. C. D. Secretary," is sufficient, 

under Gen. Sta, e, 70, § 17. Lynn v. New- 
iarypori, B Allen, B46 (IS68). 

294. Where notice was given in March, 
1811, of a pauper's becoming chargeable, and 
again in October, 1813, and iin ttetlon was 
commenced in May,I813, the defendant town 
was held linhle only for the expanses incurred 
wltliin three months before the last notice. 
Tomnend v. Billerica, 10 Mass. 411 (1813). 

295. A notice by the overseers of the poor 
of one town to those of another that a person 
has become chargeable aa a pauper, given 
within three moiKbs after the expenses were 
paid, but not within three months after they 
were incurred, is insufficient. EastSvidhary 
V. Su&lury, 13 Pick. 1 (1831). 



236. A notico sent by mail, the postage 
beingunpaid, was held not to be snfficieuti 
although it reached ^e post office of the 
defendant town, andwaS there refused. Gro- 
ton. V. Lantxister, 18 Mass. 110 (1819). 

397. Where a notice to overseers waa de- 
livered to and received by one of Iheoi wliile 
attending to his duties as a member of the leg- 
islature, at a distance from his town, tlie de- 
livery was held sufficient. Wal^ole v. Hop- 
kinton, 4 Pick. B5S (1827). 

298. 'When, in consequence of notice to the 
overseers of the town of a pauper's settlement, 
Ihey provide for him j if the pauper afterwards 
receives aid from the same town which gave 
the notice, a new notice is necessary in order 
to charge the town of his Bettlemeut. Sidney 
V. Augusta, 13 Mass. 318 (1815). 

299. Wiiere a pauper, after an action 
brought by one town against another, to 
recover expenses incurred in his support, 
oontinuea chargeable to the pliuntiffs, to sus- 
tain aa aciion for the new expenses, brought 
pending the first, a new notice Is required. 
Walpole T. Sbpkinlon, 4 Pick. 858 (1827). 

3U0. If the town fiirnishing the supplies 
sue for them, it cannot again, without a new 
notice, recover for any expenses incurred 
atter the commencement of the first action. 
ffalloweU V. Sarwick, 14 Masa. 186 (1817). 

801. The town of D., on receiving notice 
from the town of P., that certain jiaupers, 
whoae settltment P. alleged to be in U., were 
supported in P., immediately paid the expense 
that had beeniucurred by P. for their support, 
removed part of the paupers to D., and made 
provision for the stipport of the others in P. 
fiJr the term of about for^ days. Within two 
months from the time of receiving said notice 
from P., Uie overseers of tlie poor of D. re- 
plied thereto, denying that D. was liable to 
support said paupers, and refusing to pay P. 
for any further support of them. It waa held, 
that P. could not maintain an action against 
D. for the subsequent support of said paupers, 
witliout first giving D. a new notice. Palmer 
V. Bana. 9 Met. 587 (1846). 

802. Where a town incurs expenses, tinder 
St. 1837, c 2i4, § 1, (Qen. Sts. c. 26, § 16,) 
on account of pnwpers having ft legal settle- 
ment in another town, the former is bound to 
give reasonable notice to the latter before com- 
mencing an action for such expenses, and the 
Bolectmen of tlie respective towns are proper 
officers to give and receive Bueb notice. 
Spi-ingfield v. Worcester, 3 Gush. 53 (18i8). 

303. On the 6th of May 1846, a poor person 
having a legal Betttement in W., fell it( of the 
small pox in S,, and was there relieved in pur- 
suance of the provisions of St. 1837, c. 244, g 
1, (Gen. Sts. c. 26, g IG,) and tlie selectmen 
of S. on tlie 26th of tlie same month gave no- 
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tice of llie pauper's sidtiieps and of tlie expen- 
ses incuvrod on liis account to tlie selectmen 
of W. i it was held, that such notice was rea- 
sonable and sufficient.* li. 

See Hiiuaus of Cobriction and Tails. 
(3) MioppeL 

304. If a town ia duly nodfied under St. 
1793, e. 59. g 13, (Gen. Sta. o. 70, § 17,) and 
re(iue3t«d to remove a pauper, and if ita over- 
eeers have neglected for two montlis after the 
notice and request to make any objection 
thereto or to remoTO the pauper, the town is 
barred from contesting with tlie town giving 
tlie notice the settlement of the pauper. Fops- 
ham V. Barpsv?eU, 1 Mass. 613 (1805). And 
from showing that the pauper was of sufficient 
ability to support himself. Freepori v. Edge- 
euinhs, lb. 159. 

805. Even although the pauper may have 
in fact no settlement in nny town within the 
Commonwealth. WeatTm^isieT v. Bernardstott, 
8 Mass. 104(1811). 

806. A town which Toluntarily pays the ex- 
penses incurred by another town for the sup- 
port of a pauper, on notice and without objec- 
tion, is not thereby estopped from denying the 
settlement of the pauper In an action brought 
by tlie same town to recover fur subseqnant 
expenses incurred for the pauper. Leicester 
V. Rekoboth, i Mass, ,180 (1808). Bridgewoier 
v. Dartmoiith,^ lb. 373. l^eeMtmii, v. Newton, 
ISMaas. i5i (I81E). 

307. A voluntary payment by a town of a 
demand for the support of a pauper, after suit 
brought, does not estop the town to contest 
the aetlleraent of suoS pauper's mother in 
another suit brought by tile same plaintiffs to 
recover for her support. Bdgariown v. Tis- 

■ bui-y, 10 Cnsh. i08 (1862). 

308. A notice from one town to another, 
claiming reimbursement for the expense of 
supporting a pauper, given pending an action 
for the recovery of such expense, or after its 
final decision, although unanswered, operates 
no estoppel on the town notified, to deny the 
settlement of the pauper with them. Mi^oa 
T. Randolph, 16 Mass. 426.(1820). 

809. If the town notified returns within two 
montliB a written, answer, signed by one of its 
selectmen, who is also overseer of the poor, 
denying the settlement of the pauper, it is not 
estopped from afterwards disputing the settle- 
ment. Bridgewater t. Dcvrtiaovih, i Mass. 
278 (leOS). 

310. Where, in an acUon against Hie town 
of A., for expenses incurred hy the town of 
B. in the support of a pauper, it appeared that 
the pauper's settlement was not in A., but 
that the defendants were estopped from deny- 
ing the settlement, and a verdict was given 



against (hem; the court refused to set aside 
the verdiot for the purpose of permitting the 
defendants to pay the money found due by 
the verdict, and thus prevent a judgment, 
which would bar them upon the question of 
settiemenl, as to any after expenses. Cheene 
V. Momaouth, 7 Mass. 467 (1811). 

311. It is not a bar to an action by the town 
of A. against the town of B. to recover the 
expenses of supporting a pauper, that tlie 
plaintiifi had given notice to the town of C. 
and claimed payment of tho same sums ; and 
such notice not being answered according to 
the statute, had recovered judgment therefor 
against the town of C. Braiiiiree v. Hing- 
kam, 17 Mass. 482 (1831). 

312. Where the town of B., npon receiving 
a notice that a person had become cbargeahla 
in another town as a pauper, replied thereto 
denying its liability for his support, hnt no 
action was commenced tiiereou, anil before 
the expiration of two years a second notice 
was received in relation to the same pauper, 
towhichnoreplywas made within two months, 
it was held, th.il the town of B. was not es- 
topped, by its neglect to make an earlier 
reply, from contesting the settlement of tiie 
pauper, in an action against it founded upon 
the second notice. Marshpee v. Edgaiiown, 
23 Pick. 166 (1889). 

813. An erroneous statement, made by the 
overseers of the poor of the town of A., in a 
notification sent by them to tlie town of B., 
respecting the means by which a pauper 
therein mentioned aciydred asetUeraent in B., 
does not estop the town of A., in a suit 
against the town of B., to recover for Hie 
support of such pauper, to show tliat he ac- 
quired a settlement in B. by different means 
from those which were stated in tiie notifica- 
tion, unless that statement was made with a 
design to inistead. ' Nbrthfisld v. Tatinion, 4 
Met. 433 (1842). 

314. If a noliflcation be sent by the over- 
seers of tlie poor of a town which has incurred 
expense for the relief of a pauper found 
therein, to the overseers of tlie poor of the 
l«wn where his settlement is supposed to be, 
requesting his removal, the answer, by Glen. 
Sts. c. 70, § !8, must he signed by some one 
of the overseers ; and, if it is not so signed, 
their town will.be barred from contesting the 
question of his settlement, although Uie pau- 
per is not actually removed there ; and tlie 
answer will not be sufficient, if signed merely 
by another person with whom the town has 
contracted for the support of its paupers tijr 
that year. Peierskam r, Coleraine, 9 Allen, 
91 (1864). 

316. Overseers to whom such an answer is 
sent do not waive the defect by sending a re- 
ply to the overseers of the ottier town, Hiidcr 
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tliebtljofthiitthe answer i 
tlii-'iTi, or by subaoq^uatitly ai 
fiuiitioii to tliom fur tlie rei 
pnuper. lb. 



IV. Kbmovai. 

Sie. Undar St. 1793, c. 60, g 10, a pauper U 
not removable unless actually chargeable, or 
likely to become so, from one or the other of 
the causes metitioned in the statute. JFo^foZf 
v. West Oamhridge, 8 Mass. 376 (1811^. 

31T. Inacompl^nt, iindalso in an ai^ udica- 
tion, for the removal of a paupef under that 
statute, it was ueceBBaiy to state the cause of 
the likelihood of Ilia becoming chitrgeable. lb. 

S18. The alleged pauper should be Eum- 
moncdtoappenrat the eKamination beibre the 
mugiatrate. But the pauper only can avml 
himself of an omiaaion to summoa him, and 
neithci- of the towns conlesting his settlement 
can take advant^e of such omission. Shirley 
V. Lmienlurg, 11 Mass. 379 (1814). 

3IS. An adjudication that a person is "the 
proper poor" of a towa is equivalent to ao 
a^udication that he haa bis lawful settlement 
in anch town. lb. 

aao. Under St. 182(, c. 94, § 3, (Gen. Sta. 
o. 70, § 14,) the romoyal of the pauper is a 
condition precedent, which must be strictly 
performed; so that where a pauper, while her 
town was making preparations for hec re- 
moval, removed of her own accord, it was 
held, that the town was liable for the reason- 
able CKpenaes incurred for bar support, al- 
thoug;h they exceeded one dollar a week. 
Ware r.WUbrakam, i Pick. 43 (1826). 

821. The actua) removal of a pauper by the 
town in whicli be has a settlement, within 
tliirty days after legal notice of relief being 
furnished to him by another town, is a condi- 
tion precedent, which must be strictly per- 
formed, in order to exempt the former town 
fnnder St. 1821, o. 94-, Gen. Sta. c. 70, § 14) 
from a greater expense than one dollar per 
week; so that where such town, having, within 
the tliirty days, prepared to remove the pauper, 
but, finding him too ill to be remoTed with 
snfoty, provided for his further relief and sup- 
port in the place where he tlienwa8,hya contract 
with an individual, it was held, that the other 
town was nevertheless entitled to recover the 
whole amount of its erpcnses reasonably in- 
curred on aj!count of the pauper. Seekonkv, 
Attleborough, 7 Pick. 1S6 (1828). 

822. A pauper having a setttenient in a town 
in this commonwealth, cannot lawfully ba car- 
ried by the overseers of the poor, agt^st his 
will, to a place without the Commonwealth, to 
he there supported. Westjield v. Southwiick, 17 
Pick. 63 ( 1835). See DeerJiM y. Chienfield, 
1 Gr;ty, uU. 



323; The provision in tlie Rev. Sta. c. 48, 

§ 15, (Gen. Sts. c. 70, § 14.) tliat " when any 

person shall be supporteiJ by a town, otJier 

that in whiuh he has his settlement, the 

L that is liable for his support shall not, 

ly case, be required to pivy tuerefor more 

tiian at the rate of one dollar a week, provided 

e town that is liable for the support of the 

, ,uper shall canse him to be removed, within 

thirty days from the time of receiving legal 

B that such support has been fuinis Led," 

not apply W the case of the removal of 

a pauper after his decease, though before iiis 

burial. Webiier v. Uxbi-idge, 13 Met. 108 

(1847). 

834. In computing the thirty days within 

which a town liable for the support of a pau- 

r, ia required by HeT. Sts, c. 46, § IS, (Gea. 

I. 0. 70, § 14,) to remove him from the town 

which he.has received support, in order to 

exempt the former from liability therefor at a 

greater rate than one dollar a week, the daj' 

which notice la received tliat the support 

I been furnished is to be excluded. Seekonk 

Belwboth, 8 Cush. 371 (ISol). 
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>. Tlie offence intended t( 
by St 1793, c. 59, § 16, was that of "bringing 
a poor person into alown, with intent to leave 
him tltere, a charge and burden upon such 
town; and one cannot bo lield lialile under 
that statute unless such intent is shown. 
Greenfield v. Oas/man, 18 Mass. 393 (1820). 
Deerfield v. D^ano, 1 Pick. 4135 (1823). 

826. An overseer of the poor does not in- 
cur the peual^ by endeavoring to avoid a 
clia^e upon his town by aiding a pauper on 
Ilia jonmey to a town in another state, al- 
though an agent of such overseer, devialjng 
from his inatrnctionB, leaves the pauper in an 
adjoining town with, a view to subject that 
town to expense. Deerjidd v. Delano, X Pick. 
465 (1833). 

337. One does not incur the penalty by 
bringing a pauper from another state to a town 
in this state in which lie baa a settlement. 
Gantoar. Bmaley, WJAms. til (1814). Mid- 
dleborotigh v. Clark, 2 Pick. 28 (1833), 

828. In an action by tfee town of S. to re- 
cover a penalty for brining into and leaving 
in the town a poor and indigent female, she not 
being lawfully setlJed therein, with intent to 
charge the town witli her support, (Gen. Sts. 
c, 70, § 20,) the defendant justified under an 
order from the overseers of the poor of the 
town of C-, whicli recited that her lawful set- 
tlement was in 8. and that she was actually a 
charge to C, and directed him, as constable, 
to riimove tier to S. It was held, that it was 
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not netessary tlmt tlie order shoulij recite 
Buck acts Bild prooeedinga on tlie part of 
the overseers as -would warriint tUem In issn-. 
ing tlio drder, and that (he defendant vai not 
bound to go beliind the order and show that 
the overseers bad complied with the reqnisi- 
tions of tiie law. Sturbridge v. Winstow, 31 
Piiife. 83 (1838). 

S29. It seems, that an action for the penalty 
in Buoh case should be brought in the name of 
tiie ComiBOQ wealth, lb. 



VI. Luy.iTic Pacpeks abd State Paupers. 
Lunatic Paupers, 
8B0. After the passage of St. 1884, c. 160, 
the treasurer of & state lunatic hospital could 
not maintain an action under St. 1797, c. 62, 
g 3, or St. 1833, c. 163, § 4, agtunst Uio town 

£'om which the pauper was committed to the 
ospital,for his support therein previous (n the 
passage of St. 1834, c. 150. Faster v. Wor- 



able to pa; for his own support, is conSned iu 
a house of correction, under St. 1836, c. 233, 
(Qea. Sta. c 74,) the town ia which he has a 
eettlement is liable for his support In snob 
house, if lie have no parent, miister, or kin- 
dred, liable \)j law to maintain liim. Watson, 
V. Gha-iiestowrt, 5 Met. 64 0843). See Gen. 
Sts. c. 74, § 6. 

333. Uoder St. 1834, c. 150, (Gen. Sts. c. 
73,) requiring the town in wiiich a pauper lu- 
natic resides at the time of Itis commitment to a 
state lunatic liospital to pay the expense of 
supporting bim while there, and giving to such 
town a remedy over agtunst the town in wtii:ch 
such lunatic iioB a legal settlement, notice of 
the expense incurred, given by the fbrmer town 
to the latter wLttiia three months alter the 
hospital liad demanded payment, was lield to 
be seasonable notice to render the latter town 
liable to the farmer, if any notice is necessary, 
the commitment having been made by a judge 
of probate. Woreestej- v. Milfard, 18 Pick. 
379 (1830). 

832 a, A. town whose overseers of the poor 
sendalunatic pauper to a state lunatic tiospital 
witliout any adjudication bjanycoovt or mag- 
istrate, may nevertheless recover their pay- 
ments for ills support, of the town of his legal 
settlement, under St. 1841, c. 77 (Gen. SU. o. 
73, § 35). Such a sending is a^commLtment" 
of tliepauper within theineaningofthatstatute. 
Gataminglott v. Wareka/m, 9 Cush. 685 (1863). 

833. In an action for such expenses, by tlie 
town committing such lunatic pauper, against 
the town of his settlement, no recovery can 
be iiad for expenses incurred more than two 



years previous to the commenpement of the 
action, or more than three montiis previous to 
notice to the defendant town. ib. 

334. Tiie town of a pauper's settlement ia 
not liable lo anotlier town, in which the pau- 
per becomes furiously insane and falls into 
distress, for the expenses of Iiis removal to an 
asylum for the insane in another state, and 
for Ills support and medical attendance there, 
eventhougba removal to some asylum lie nec- 
essary for the comfort and relief of tlie pau- 
per, and as a matter of economy and humanity, 
Deerfidd v. GreenjUM, 1 Gray, 514 (1864). 

885. The whole amount paid to the treas- 
urer of a state lunatic iiospital by the town in 
which a lunatic pauper, having a settlement 
within the Commonweath, resided at the time 
of his commitment, for his expenses attheboe- 
pilal within six years before inch payment, 
may be recovered of the town of his settle- 
ment, by giving notice thereof within three 
months, and commencing an addon within two 
years, after such payment; although part of 
the amount had onca been paid by the Com- 
monwealth to the hospital, on the supposition 
that the lunatic had no settlement within the 
Commonwealth, and since re-ollowed by tlie 
liospital to the Commonwealth. Andover v. 
Eaathampion, 6 Gray, 690 (1855). Worcesttr ' 
y. Sterling, Ib 898, note. 

336. If money paid by the Commonwealth 
for the support of a Innatio at a state Ittnatic 
hospital, on the mistaken supposition tliat ha 
liod no settlement within the Commonwe^iltli, 
is retained by the Common wealth,on discovery 
of the mistake, out of money due to the hos- 
pital, the treasurer of the hospital may recover 
from the town in which the lunatic resided at 
the time of his commitment, unless tlio de- 
fendants prove that he hod no setttemeiit in 
the Commonwealth, fbr such support during 
the six years previona to the commencement 
of the action, and for that only. Jeanison v. 
Roxbury, 9 Gray, 82 (1857). 

337. The amount paid !)y a town for the 
support at a state lunatic iiospital of an insane 
pauper committed by the judge of probate 
may be recovered from the town of the pau- 
per's settlement, within two years after the 
payment, aitliough more than two yeai-s after 
notice. AmJierat v, ShMiirne,\l Gray, 107 
(laiS). 

338. Notice by one town to another of a 
claim mode iiy the treasurer of a state lunatic 
hospital fur tlie past and ftitnre support of a 
pauper, is sufficient to support an action fur 
the past expenses, (though not actually paid 
until more titan three months ailer,) but not 
for expi'nses of tlie support of iJie pauper aiier 
Buoli notice. Xh. 

839. In an action by the treasurer of a state 
lunatic hospital against a town, to recover the 



,, Google 



PAUPERS, Vr. PENALTIES. 



expenses of the sapport of a Innatic pauper, a 
general verdict aiwl judgment for the defend- 
ant in a similar action betiveen (lie same par- 
ties, to which the defendant answered, anions 
other defences, that the pauper had no eettle- 
ment widiln the Commonwealth, ia conclusive 
evidence that the pauper bad no such settle- 
ment during tlic period of furnishing the 
snppUea sued for in the former action, if that 
question was submitted to the jury in that case. 
JennUon v. West Spi-ingfield, 13 Gray, 544 
(1359). 

840. If a married woman has been commit- 
ted as a lunatic \o a state lunatic hospital, by 
order of a judge of probate, the town of her 
settlement may maintain an action against her 
busbund to recover sums which it has been 
obliged to pay for lier support there, altliougli 
he is in destitute circumstances. BroohJUld v. 
.l«e», 6 Allen, 585 (1868J. 

State Paupers. 

Zil. A town is not bound to support an alien 
married to a woman having her legal eettlo- 
ment in such tovrn. The town flirnisliing re- 
lief to such alien is entitled to be reimbursed 
by the Commonwealth. Cambridge y. Charles- 
iouin, 13 Mass. 501 (1816). See Gen. Sts. o. 
71, §§13, 44; Slfl. 1801,0.94; 1866,0.284. 

84B. A town has unduubtedly a right to the 
services of a state pnupcr residing therein, ta 
lud in his support. Wilson v. Oharch, 1 Pick. 
26 (lda2). Cowm,anweai^ v. Oainbndge, 20 
Kut. in (1888). 

343. The provision in 8t. 1838,0.31, (Bev. 
Sts. c. 40, § 30,) that no male person over the 
age of twelve years and under the age of sixty 
years, while of competent health to labor, 
sliould be entitled to support as a state pau- 
per, was designed to pruiiibit the support of 
persons at the public expense, who were uf 
competent health and capacity to support 
themselves. It was not intended to apply to 
such as, though able to perform some labor, 
yet were not able to perform enough for their 
entire support. Comtaonwecdth v. Caiabridgt 
20 Pick. 207(1838). 

844. Under Sts. 1830, c. 120, (Rev. Sts. o. 
48, g§ 31, 82,) if the earnings collectively of 
alt the state paupers supported by a t 
during any year, together witli the statei 
iowance made by the Commonwealth for each 
of them, did not exceed tbe expenses collec- 
tively of supporting them all during the year, 
the town was entitied to liie whole of such 
earnings and allowances. lb, 

845, Inasuitby the Commonwealth against 
a town, to recover back money overpaid for 
the support of state paupers, the accounts of 
the agent of the town respecting those pau- 
pers, although examined by a committee, who 
reported that they were correct, and whose 



: was accepted by a vote of the town, are 
conclusive evidence against tlie defend- 
ants, but mayheshown to have been erroneous. 
GommonvisaZth v. Cavibridge, 4 Met. 85 
(1842). 

346. A town, in stating an account with the 
Commonwealth as to the support of state pau- 
pers, is bound to credit the value of the pau- 
pers' labor only, and not any share of the 
profits, if there beany, which the town derives 
from their labor. Ih. 

8i7. Where a state pauper, for whose sop- 
port provision is made in one town, voluntarily 
and without any cause of complaint, leaves the 
place of such support and goes into another 
town where lie ia not in any need of Immediate 
relief, and is tJiere supported by an individual, 
the latter acquires no cause of action thereby 
against tlia last-mentioned town, under Eev. 
Sts. c. 40, § la (Gen. Sts. a 70, § 16). Sheai-er 
r. Shelbwne, 10 Cush. 3 (1852). 

848. The Commonwealth cannot recover of 
the town of a pauper's settlement, under St. 
1865, c. 44B, g i, (Gen. Sts. c. 71, § 49,) the 
expenses of supporting the pauper at a state 
alinsbonse more than three months next before 
notice (hereof to the town. Comiaonvieatth v. 
Ifracut, 8 Gray, 465 (1867). 

349. St. 1855, c. 445, (Gen. Sts. c. 71, § 
49,) giving a remedy to the Commonwealth 
against towns for the support of " any pauper 
who shall become an inmate of the state alms- 
houses," includes tlie support, sini;e the stat- 
ute took effect, of paupers who became inmates 
of one of the state almshouses before its pas- 

860. No action oould be maintained under 
St. 1846, c. 88, for tiie support of state pau- 
pers committed to a workhouse, until tbe 
county commissioners had settled and allowed 
the accounts of tbe keeper of such workhouse. 
South Daavers V. Essex, 1 Allen, 25 (1801). 



1. An action of debt qui tam for a pen- 
alty may be brought against several joint 
offenders. Boutelie v. Nourse, 4 Mass. 481 
(1808). Bm-nham. v. Webder, 6 Mass. 260 
(1809). 

2. In Informations on penal statutes, for 
forfeitures incurred by matfeasance, against 
several, some of the defendants may bo con- 
victed of the whole or of part of the offence 
ciiarged, although otiiers of the defendants 
are acquitted. Parsons, C. J., hi Hill v. Da- 
vis, i Mass. 140 (1808). 

3. In a qui tam action for the penalty in- 
flicted by St. 1788, c. 05, for a rescous of 
cattie distrained, the defendant might show 

, in evidence tlie illegality of the distress. 
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ifcloS^ T. Meal, i 'Jhbs. 471 (1808). Bat aee 
Commonwealik v. Beale, 6 Piok. S14; Gen, 
Sta. c. 25, § 37. 

4. Whera a statute ^yea n qvi iam, action 
for a penalty, Eeverfll ptTeons cnnnot jnin to- 
gether la the suit BB informers. ViKtoa v. 
TFelsft, 9 Pick. 87(1829). 

6. TFlicre a statate ilifliota a penalty, partly 
to the uaa of the Comraonwealtli, and partly 
to the uae of an infurmer, the Commonwealth 
may sue fur the whule, no informer having 
commenced o qui iam action therefor. JIois- 
oA-d v. Covtmonmecaih, 13 Mass. 221 (1816). 

6. An action may be sustained in this com- 
monwealth upon a judgmeot recorered in a, 
qui torn action in aniithec etate. Healy t. 
Snot, 11 Pick. 389 (1831). 

7. Where an act not before Bnlijuot to pua- 
ishment is declared pcual, or is eubjected to 
any Epecilic penalty or forfeiture, by a, statute, 
and a mode is pointed oat in wliiuli it shall be 
prosecuted, tliiit mode alone cait be pursued. 
ComraonwcnHh v. Bou-es, 15 Pick, 281 (1884). 

8. A statute providing that proBecutione fur 
Tiulatiooa of the by-lawi of a city may be in 
the name of tlie Commonwealth, is not nncon- 
Elitutional, notwithstanding that in proaeen- 
tions in that form the defendant ia not nlloived 
coata on acquittal. Qaddard, Petitioner, 
16 Pick. 604 (188E). 

9. A statute gave a penalty, to be racorered 
by a qui ia/ni action, one half to the .use of 
the proBBoutor, and the other half to tlie use 
of the town. A person having brought such 
an action, aflerwards compromlaed it by re- 
ceiving a sum of money of the defendant and 
having the action entered " neither party " on 
the docket. It was held, tliat the town could 
not m^ntain an action ag^nst the plaintifT in 
the qui tarn suit to recover a part of the 
money received by him. Rayiihaw.y^Romnse- 
viile, 9 Pick 44 (1830). 

10. The Bettlempnt of the qui iaim action, 
being made without the leave of Ihe court, is 
no bar to another action for the aame penalty. 
lb. 

11. In an action commence3by acity treas- 
urer sgainet one who has fraudulently trans- 
fbrred shares in a corporation in order to 
avoid taxation, to recover the penalty Imposed 
by St. 1843, c. 33, §. 3, (Gen. Sta. c. 68, § 23,) 
"one half tortile uae of the city, and the other 
half for the upb of tlie person ftirnishing the 
necessary' evidence in the caae," a nonauit 
may be entered by agreement of the plaintiff 
and the defendant, agunsl the objection of 
the person who fnrnlshcd the evidence. 
Wheeler v. GovUing, IB Gray, 689 (1350). 
See St 1804, c. 201. § 9. 

13. As a general rule, a common informer 
cannot maintain an action for a penalty, 
unless power is given to him for tliat purpose 



by statute. Collurii v. Sadt, 1 Met. 203 
(1840). 

13. The hoard of engineers of the fire &<■- 
partment of the city of Boston, to whose use 
tlie penalties inoni-red by violation of Sta. 
1833, c. 151, and 1887, e. 99, (regulating the 
storage, &,a., of gunpowder in Qoijton,) are 
made to enure, (aicopt when any one of them 
shall be eitamincd aa a witneaa in the prose- 
cution,) cannot authorize any person to sue 
for those penalties. lb. 

14. Since St. 1887, c. 99, and the repeal of 
the fourth section of St. 1888, c. 151, it seems, 
that the only mode of enforcing the penalties 
imposed by those statutes, is by indictment, 
or suit ia the name of the Commonwealth. 
lb. 

IB. Formerly in an aclion qui iam the 
declaration must conclude with " cni^'a for- 
mam staiuii," or something equivalent, and 
it was not sufficient to say that an action had 
accrued to the plaintiff " by foi-oe of laws and 
acta aforesaid." HasTceU v. Moodij, 9 Pick. 
162 (1829). 

IG. But since St. 1862, c. 313, (Gen. Sta. 
c. 129,) it is unnecessary to allege tiial the 
offencea were committed againat the form of 
the statute. Levy v. Chwd/y, 2 Alien, 320 
(1861). 

17. The penalty incurred by a aale of coal 
in violation of St. ]8o5, c. 188, § 2, (Gen. 
Sts. c. 49, g 189,) may he recovered in an 
action of tort. In snch action it is not neces- 
sary to allege tliat tiie action ia brought by 
tiiB pMntiff as well for the town in which the 
sale was made aa for himself, or to allege or 
prove that there was at the time of the sale a 
sworn weigher of ci)ftl therein. lb. See 
Libby y. Downey, 5 Allen, 300 ; Sta. I8C3, c. 
171; 1865, c. 191. 

18. An informer may sue in his own name 
for a penalty imposed by statute, to be re- 
covered " one half to the use of the said town, 
and the other half to any person who shall 
proseenta therefor ; " and need not aver that 
the proaecntion was authorized by the town. 
Nyet. Lcmphere, 2 Qriry, 205 (1864). 

19. A penalty for a violation of a legal by- 
law of a town againat obstructing its streets, 
although payable into the town treasiiry, may 
be recovered by complaint before a justice of 
the peace residing in the town. Hail v. Kent, 
11 Gray, 4G7 (185a). 

See Health, 9, 10; JtrniEs, 10-13. 



POLICE. 
1. A police officer of the city of Boston, 
ho arrests an intoxicated person, while 
ailty of disorderly conduct, and releases him 
] his promise to go directly home, may law- 
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flilly retaie liim, on liis going intoabar-roon 
before he is out of tbe officer's sight. Com- 
moiieeaUh v. HasUnga, 9 Met. 263 (184o). 

2. L. was appointed by tlie mayor and 
alderman of Boston, under St. 188a, c. 123, 
" a police officer (at ttie National Tlieatre) 
witli the power of a constable, except the 
power of aerving ciTil process." Beld, that 
if L 's power was limited to a part of tliecity, 
yet tliat it was oot iiniited to Uie space witliiii 
tlie walls of tlie tlieatre, but extended to the 
environs, bo far as the special vigilance of an 
officer might be reqaired to keep the peace 
and preserve order among persons frequenting 
tlie theatre, or carrjing others to andftomit. 
or supplying refresliments ; and also to all 
sbope, stalls and stands, kept in the vicinity, 
for the purpose of supplying refrestimeBts. lb. 

3. The law does not require that a police 
officer for tbe ciiy of Boston, appointed pur- 
suant to St, 1838, c. 133, should be sworn to 
the faithful discharge of the duties of bis 
office ; and tlierefore a person iadioted for 
assaulting such police o^er, and obstructing 
him in the diacharge of the duties of Me office, 
cannot defend by showing tliat he had never 
been sworn. Cow/moinceolth t. Dagan, 12 
Met. 233(1847). 

4. An appointment of a police officer by the 
selectmen of a town, " to conlinue ia s^d 
office tiil tlie next annual town meeting," is 
a valid appointment during their pleasure, 
under St. 1851, e. 102, (Gen. Sta. c. 13, § 38,) 
authorizing selectmen to appoint police on- 
cers, who shall hold tlieir office during the 
pleasure of the selectmen by whom they 
appointed. Commonieealth v. Miggim, 
Gray, 84(1855). 

5. A police officer arresting a person with- 
out a warrant, under St. 185o, c. 216, § 23, 
for being intoxicated in a ptihlic street, ia not 
liable crinunalLy for an aesanll, if he has 
reasonable cause to believe such person to be 
intoxicated, although be is not in fact intoxi- 
cated. OommonvpealOt v. Frcaby, 14 Gray, 
CS (1859). See Gen. Sts. c. 86, § 40; Gom- 
vioii/iBcalihy. Ct Con/nor, 7 Alien, 584, 58a. 

6. Acity ordinance giving to police officers 
a fixed ' ' ... 
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Wa&ir G y 7d (1857) 
See A 10 II I 

Wats, 285. 



POUNDS. 
See Field Dsivbrs, &c. 



PRESCKIPTION. 
See Public Lands, 5. 6; Sewers j 
Dhaihs, 7; Wais, 86-101. 



PUBLIC BUILDINGS. 

1. A town may erect a town-bouse of suf- 
ficient capacity for all the business which it 
may iiavo occasion to do in such a building, 
and may in its erection make suitable provi- 
sion for its prospective wants; and if the 
building contains rooms not wanted for the 
time being for municipal business, tlte town 
may let them temporarily,, or allow them to 
be used gratnltously. And the condition of 
a deed of land to the inliabitants of a town, 
which provides that tlie same " sliall not be 
used for any other purpose than as a place 
for a town-house for said inhabitants," is not 
broken by the erection thereon of a town- 
house with a hall in tbe second story, which 
baa been used for miscellaneous purposes, and 
moms upon the sides of theentrance, which 
have been let and used for shops, and other 
purposes not connected with municipal busi- 
ness, and the construction and use for several 
years of a lock-up under the building. iVench 
V. Quiney, 8 AJlen, 9 (1861). 

2. When the additions and improvemenla 
upon a court house and jail, necessary for 
the convenience and accommodation of all 
courts, officers and persons whose duty re- 
quires them M resort there, and for the pres- 
ervation of tlie records and public papers of 
tbe county, would exceed in expense the 
amount which the county commissioners are 
anthoriaed by law to expend, it is their duly 
to submit to the legislature a statement of the 
amount required, with evidence of the exi- 
gency for such improvements. District AtiM'' 
ney v. Bristol, 14 Gray, 138 (1859). 



PUBLIC LANDS. 

1. Tbe inbabitanta of a town may take 
lands by gift or devise, and hold them in thuir 
corporate capacity. Worcester v. Eaton, 13 
Mass. 371(1816). 

2. Towns have authority to alienate Ibeir 
lands by vote without a deed. Springfield v. 
Miller, 12 Mass. 415.(1815). 

8, A grant of lands by vote of a town is by 
our laws good without a seal. Adams r. 
FroHdngham, 8 Mass. 352 (1807). Spring- 
field V. Miller, 12 Mass. 416 (1816). Damon 
r. Gratthy, 2 Pick. 351 (1824). Thatnas v. 
Marshfidd, 10 Pick. 864 (1830). It is not 
necessary, in order to sustain sucli grant, to 
show any consideration for the grant. Thomas 
r. Marshfield, vhi supra. 



,, Google 



PUBLIC LAN'DS — nAILSOADS. 



4. Towns adjoining on, or extenaing across 
a navigable river, may own the soil of the 
flats or even of the chflnnel, if a grant has 
been oiitained frora the government. Coalidge 
T. WiUiama, i Mass. liO (1808). - 

6. The nse of land on the sea shore by the 
individual inhabitants of a town, as a landing- 
place, does not tend to eliow a possession by 
the town in its corporate capacity, but, on the 
contrary, is adverse to the claim of such a 
possession. O^-een v. Chelsea, 24 Piclc. 71 
(1886), 

6. An averment of a lost grant from the 
owner of a beach to the inhabitants of a town, 
in their corporate capacity, to tlie use of all 
ttie inhabitiints thereof, to take sea-weed for 
manuringr their lands, is not supported by 
evidence that individual inhabitants of the 
town had been accustomed, from a very early 
period of time, to take sea-weed fl-om such 
beach for that purpose. Sale v. Fra.lt, 19 
Pick. 191 (1837). 

7. A grant of one hundred acres of land, 
to be "left common for the use of the tovm 
for building stones," constituted agrant of the 
quarry to the town, not for their use in a cor- 
porate capacity, but for the nse and benefit of 
alltbosewho were or might become inhabitants 
thereof. Gj-eerav. JWnnim,8Cuah.21 (18EI). 

8. A city is not estopped to claimland which 
iC owns, by the wrongful act of its assessors 
in taxing it to a person who had no title to or 
possession of tlie same, or by a collector's 
sale for non-payment of such tot. Bosairev. 
Boatorh * Allen, 57 (1863). 

9. A proposal was received from the plain- 
tiff by the superintendent of public lands of 
Boston for the purchase for f 600 of a tract 
of land belonging to the city. A sub-com- 
mittee of the land commissioners subsequently 
reported fRvorably upon tliia proposal to the 
full board, who thereupon passed tlje follow- 
ing vote r " That we recocomend on the pjrt 
of the board of land commissioners the sale 
and transfer by quitclaim deed, for the snm of 
$600 cash, of all the right, title and interest 
the eiCy of Boston may have in and to the 
lot," &.C. to aie plaintiff. This vote was sent 
to tlie mayor for his approval, and he approv- 
ed the same four months afterwards, but no 

. flirther action was taken by the land commis- 
sioners. Held, that there was no contract 
between tlie plaintifTand the city which could 
he enforced in equity, and that the vote of 
tlie land commissioners did not import a con- 
tract, though approved by tlie mayor, but was 
only an anlboti^ to the proper ofBcers to ex- 
ecute a deed, which was ta constitute the 
contract when executed and delivered. D-wa- 
ham V. Boston, IS Allen, (1866). 

10. It seems, that under the colony laws a 
town by its establishment became the owner 



body of proprietors to whom such lands were 
granted, Hoab, J., in West Roxbv/ryv.Stod- 
!Z((r<?,r Allen, 169(1868). 
See Aknbxation and Division op Towns, 



RAILROADS. 

1. Under Rev. Sts. c, 39, g 67, (Gen. Sts. 
c. 63, § 48,) providing that every railroad cor- 
poration " may raise or lower any tnrnpike,or 
way for the purpose of having their railroad 
pass oyer or under the same," a rwlroad cor- 
poration may raise a turnpike road for the 
purpose of constructing the railroad across it 
uponthe samelevel. Newbarh/pori TwrnpUce 
V. Eastern Railroad, 23 Pick. 326 (1889). 

2. A railroad corporation was anthorized 
by a statute passed March 17, 18*1, (St. 1841, 
c. 108,) to extend its road acrosB H Street, 
which was a section of the Middlesex Turn- 
pike. The same statute subjected the corpora- 
tion to all the duiiea, liabilities and provisions 
contained in Bev. Sts. c. 39, and other statutes 
relating to railroad corporations, and also re- 
quired that said extended railroad should cross 
H Street under a bridge. By a statute pass- 
ed March IS, 1841, the Middlesex Turnpike 
Corporation was dissolved, and the suri'cnder 
of its charter accepted, to take effect on and 
after June 1, 18*1. In September, 1843 flie 
county commissioners liud out and established 
H Street as a pubUc highway, and ordered the 
towns of C. and S., in which that part thereof 
over which the railroad Jiad been extended, 
was situate, to erect a bridge over the track of 
the railroad across H Street. It was held, 
that the railroad corporation was bound by St. 
1841, c. 108, and Bev. fits. c. 89, to erect and 
maint^n said bridge, and that the towns of 
C. and S. were entitled to a writ of manda- 
raas requiring the corporation so to do. Ca/ia- 
bridge v. Charlestowtt Branch Eaiiroad, 7 
Met. 70 (1843). 

3. A bridge with lateral embankments, 
erected by a railroad corporation for the pur- 
pose of raising a highway and carrj'ing it over 
tlieir road, is as much a part of the structure 
authorized by their charter, as the railroad 
itself; andanyperson injured by the ereciion 
of such bridge and embankments, is entitled 
to recover his damages thereby occafion^id, in 
tlie manner provided by the Rev, Sts. c. 89, § 
66 (Gen, Sts, c. 63, § 21). Porfter v. Soslon 
^ Maine Raib-oad, S Cush. 107 (1849). 

4. In order to authorize a railroad corpora- 
tion, nnder the provisions of the Ecv. Sts. c. 

that a previous agreement there- 
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for should be made with the selectmen of the 
town in which such way ia siluated, or that 
there should be a previous determination of 
the county commission era as to whether any 
and what alterntion should he made. The 
railroad corporation are first to give notice to 
the selectmen of their intentiou to raise or 
lower the way in question ; the selectiaen are 
then within tliirty days to notify the corpora- 
tion of the alterations, if any, whieh they 
require. If the selectmen and the corporation 
shall not agree what alterations are neces- 
sary, application may tie' made by either to the 
comily commissioners, to determine the same ; 
and ii' the selectmen give no notice to the cor- 
poration as CO what alterations they require, 
»he presumption Is tliat they require none, 
but leave tlie whole matter to the corporation. 
lb. See now Gen. 8te. c. 63, §§ 47, iS; St, 
1866,0.239. 

6. In order to entitle the ahutters on ahigh- 
way which has been raised or lowered by a 
rwlrofld corporation, under the provisions ol 
the Bev. Sts. c. 3B, §g 67, 68, Ki recover the 
damagea therefor to wliiiJi they may be enti- 
tled, it is not necessary that the selectmen of 
the town should have authorized or direclfid 
such alteration to he made. lb. 

ti. The remedyfor an injury to an adjoining 
estate occasioned hy the alteration of a I '_' 
way,. for the purpose of raising or lowering 
the same, by a rwlroad corporation, ia not hy 
an action against the town, but hy a proceed- 
ing against the corporallau for damages, under 
Rev. Sla. c. 39, §66 (Gen. Sts. o. 63, § 31). lb. 

7. A bill in eqaity, to compel a railroad 
corporiltion to raise or lower a highway, ii 
compliance with an order of county conimis- 
sioners, may ha brought by the town or citj 
within wliich such highway ia situated; 
aithougli the case is one in wliich the mayoi 
and aldermen, or selectmen, may, under KL 
1842, c. aa, (Gen. Sts. u. 68, §§ 53, 64,) 
the neglect or refusal of the corporation 
carry the deci'ion of the commissioners ir 
effect, proceed to do tlie work, and maintf 
au action against the corporation to recov 
the cost tliereof. Eoxbury v. Boaion § 
Providence Railroad, 6 Cash. 434 (1850). 

8. The hill in equity provided hy St. 18i9, 
c. 222, § 6, (Gen. Bla. a. 6a, g 68,) for enforc- 
ing the orders of county commissioners res- 
pecting tlie manner of constructing a railroad 
where it crosses a public highway, ca 
maintained only by the mayor and aldermen 
of the. city, or the selectmen of the 1 
within which the way is situated, and n 
any individaal inhabitant of such city or t 
although he is owner in fee simple of the land 
over which the way is located. Brainard 
V. Qonnectieui River Railroad, 7 Cuah. 506 
(1851). 



9. County o 
of tlie power conferred upon them hy St. 
1842, c. 22, (Gen. Sts. c. 63, ^§ 53, 64,) 
relative to the raising or lowering of a turn- 
highway or town way, are to make a, 

flc order, and not an order in the alWr- 
e. Boxbriry t. Sostoii ^ Providence 
Railroad, 6 Cush. 424 (1850). 

10. The selectmen of a town, or mayor and 
aldermen of a city, in all their proceedings 
under St. 1842, c. 32, (Gen. Sts. c. 63, §§ 53, 
54,) act in their official capacity for sncli 
town or city, and as their agents. Jb. 

H. A town is not responsible for a defect 
or want of repair in a bridge, whereby a 
public highway erpases a railroad, the propri- 
etors of which are bound by law to keep the 
bridge in repair. Sawyer v. Nortkjield, 7 
Cush. 490 (1861). 

13. A rmlroad corporation, which proceeds 
under Rev. Sts. c. 89, § 67, (Gen. Sis. c. 63, 
g 48,) after notice to the mayor and aldermen 
of a city and on terms agreed upon between 
the corporation and the mayor and alderman, 
to raise a street, that its railroad may pass 
nuder the same, acts by virtue of its inde- 
pendent corporate powers, and not as the 
agent or servant of the city ; and such corpo- 
ration ia primarily liable, to third pardes, for 
damages thereby caused to their estates. 
Qardiner v. Boston ^ Worceiier Mailroad, 
9 Cush. 1 (185i). 

13. A bond of indemnity taken hy the city, 
and the appointment of a superintendent to 
take care of the public interests in the execu- 
tion of this work during its progress, are pru- 
dent measures, which do not change the 
character of the work, or the general liability 
of the company. lb, 

14. If a railroad company unreasonably 
neglect to comply with the order of county 
commissioners allowing the company, upon 
their petition under St. 1846, c. 371, (St. 
1866, e. 239,) to cross a highway upon a level, 
the only remedy ia for the penalty given hy 
section fourth of that statute, or by a proceed- 
ii^ in equity under St. 1849, c. 233, § 6 (Gen. 
StJi. c. 63, g 63). The commissionera cannot 
assess damages, or issue a warrant for a jury, 
in such a case. Vmvnoni ^ SfassachvseUi 
Bailroad v. FranJrH/i, 10 Cush. 13 (1853). 

16. The legislature may granf authority, 
eiljier by enpress words or necessary impli- 
cation, to construct 3 riulroad on and along 
an existing public highway. SpringjUld v. 
Comiecticiit Miser Railroad, i Cush. 63 
(1849). 

16. Where a nulroad corporation, under a 
general grant of power, lay out and construct 
their road over and along a public highway, 
the town witiiin which such highway is 
situated, may proceed in equity against the 
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corporalioa in the Biipreme judicial court, 
under ita general jurisdiction in matters of 
nuisnnce, in order to ascertain wliether eaoli 
laying out and construction are or are not 
within tlie power granted to tlio corporation i 
and it ia immaterial, in this respect, wheUier 
the way in question be a higliway, properly 
so called, or a town way. lb. 

17. A railroad, conati'uoted over a highway 
in Each a manner as to obstruct public travel, 
is liable to indictment as a nuisance, notwith- 
etanding St. 1849, c. 233, § l,(Gen Sts. e. 6S, 
§ 62,) conferring on county ■oommiasioners 
" the original jurisdiction of all questions 
toucliing obstructions to turnpikee, highways 
or town ways, caused by the consccuction or 
operation of railroads." Oowmorueealih v. 
Nashua ^ LoweB Eailroad, 2 Gray, 61 (1864). 
GommonjiieaUh v. Vermoni ^ Maiaachiae^ 
Smlroad, i Gray, 23 (1835), 

18. Wliete selectmen, besides requiring- 
other alterations to be made by a railroad, 
corporation in a way over which their railroad 
passed, pursuant to Bev. Sts. c. 89, § GT, 
(Gen. Sts c. 63, § i8; St. 1865, c, 389,) 
ordered a draw to be made in the railroad for 
the accommodation of public travel on 
way,itwas held, tliat the railroad coip oration, 
having built their road without such a draw, 
so as to obstruct public travel, were liable to 
indictment fur a nuisance. lb, 

19. An order of eonnty commiesiol 
passed on. the petition of the mayor and alder- 
men of a city, or selectmen of a town, under 
St. 1842, c. 23, (Gen. Sts. o. 68, §§ 68, 64,) 
which determines that the raising of a high- 
way at a plate named, where it is crossed by 
a railroad on a level, so as to pass over the 
railroad, is necessary for the security of the 
puhlio, without defining tlie height above the 
railroad to which the highway shall l>e r^sed, 
the grade of the ascent, the mode and material 
of the structure, or the time within which il 
shall be made, is too indefinite to be apeoifl- 
ciUly enforced by this court in equity under 
St. 1849, c. 223, § B (Gen. Sts. c. 63, § 63; 
Roxbwry v. Boston $ Providence Modlroad, 
Gray, 460 (1854). 

20. A railroad corporation were autliorlied 
by the county commisaioners to raise a high- 
way at a certain grade so as to cross tlieii 
road on a level, and raised the road accord- 
ingly, but at a steeper grade. The commis- 
sioners subsequently, on the application of 
the towns between which the highway lay, 
modified their former order by postponing the 
time within wliich it should he complied with, 
and assessed damages to the towns. It was 
held, that the part of the second order which 
assessed damages was unauthorized, and that 
the whole order was therefore void, and would 
not justify the corporation in not complying 



with the first order. Oommonweo^ih v. Ver- 
if Massachusetts Saiiroad, i Gray, '^2 
(1866). 

21. Under Rev. Sts. c. 39, § 69, town or 
city autiioriUes had no power to lay out a 
highway across a railroad, on a level there- 
with ; and a railroad company is not estopped 
from objecting to the exercise of such power 
■ im agreement made by it with former own- 
of the land, which contained a stipulation 
for a right of way, to be used by such owners 
and their assigna, at the place where the high- 
way was afterwards laid out. Boston ^ Maine 
Railroad v. Lawrence, 2 Allen, 107 (1861). 

low Gen. Sts. e. 68, §§ 67 ^ eeg. 

. A railroad Md out over and along a 
highway in auch a manner as to obstruct it, 
without express statute authority or necessary 
implication, is liable to indictment as a nui- 
sance. Commoniiiealih v. Old Colony $ Full 
Biver Mailraadi, 14 Gray, 93 (1859). 

23, A railroad corporation, wliicii has duly 
located its road across a public liigliway, and 
acquired a right to construct it there at a cer- 
tain grade, without any restriction as to the 
number of traclcs or the place where they 
should be laid, is author d t 1 y d m m- 
tiun aa many tracks as I t lie 

for that purpose may m t y ry 

alteration in the surface f I h Jiw y. 
Oommonyieolth v. Sartf d $ Ivw 21 ere 
Saiiroad, 14 Gray, 379 (1860) 

24, An order of the m j d aid m of 
the city of Boston, passed p hli 1 the 
owner of land taken by a railroad corporation 
for the constmclaon of (heir road, for the as- 
sessment of his damages, " tliat thia board 
will proceed no further in the premises, and 
lliat the respondents be hence discharged and 
go thereof witliout day," is a final adjudica- 
tion tliat the petitioner has sustained no 
damage, and warrants him in applying to 
have his damages assessed by a jury. Smith 
V. Boiton, 1 Gray, 73 (1854). 

25, A mandamus will not lie to compel the 
mayor and aldermen of the city of Boston to 
revise their decision upon the merits of the 
cl^m of an owner of land for damages sus- 
tained by the construction of a railroad. lb. 

36. An open and travelled street in a city, 
though not located by the municipal authori- 
ties, is a "ti'arelied place," within the meaning 
of St. 1849, c. 323, § 2, (Gen. Sts. c. 63, §g 
86, 86,) which provide for the erection of 
sign-hoarda and gates at croaaings. Wkit- 
taker v. Boston § Maine Railroad, 7 Gray, 
98 (1856). See St. 1866, o. 389. 

36a. A city is not liable in an action at 
law for an injury to a private person by the 
obstrucUon of the flow of the water of a 
stream, caused by a bridge constructed hy a 
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Itulroad corporation, under tlie autliotity of 
its charter ; or by a bridgo coiistcu::taii by ttie 
city, if the bridge when built was safficieot to 
allow the free flow of the water as the Etream 
then WHB, or with such changes as were likely 
to be produced by natural eansea alone, 
although it has proved irieufBoient for this 
purpose, with eaeli cliangea as have been pro- 
duced by tlie exertisy by a railroad torpurn- 
tion of ila chartered riglits, or by the wrongful 
sets of individuals. Wheelery, Worceslei,l(} 
AUcn, 691 (1865). 

See AciiOHB, 28; Taxes, 15, 17, S22; 

Wats, 207, 268-272, 277, 305, 307-399, 413, 

414, 424, 425, 461-409. 

Street Mailuiays. 

27. A franchise to construct, maintain and 
nee a street railway over a, highway, author- 
izes the grantees to drive tlieir ears upon 
their track at tlie rate of speed usual for 
vehicles drawn by horses for the carriage of 
passengers, so far as this right can be en- 
joyed wjthoat preventing other vehicles on 
tlie liigliway from moving at their usual rate 
of speed. Oammonviealthy, Temple, 14 Gray, 
69 (1869). 

28. Tlie driver of a heavily loaded wagon 
on a. highway, having one wheel in the track 
of a street railway eetahlished by authority uf 
the legislature, and moving at tlie usual rate 
of-speed of such wagons, but at a slower rate 
tliau street railway cars usually move, is 
bound to turn off from the track at the request 
of the conductor of a car owned by the pro- 
prietors of tlie railway, if there is room to do 
so, although it is usual and much easier to 
drive such wagons witli one wheel upon the 
railway track. }b. 

29. A provision in tlie charter of a street 
railway company that, at any time after the 
exphation of ten years from the opening of 
any part of tlie road for use, a city may pur- 
chase of the corporation so much of the cor- 
porate property as lies within its own limits, 
at a spedfled price, does, not give to the city 
any such interest or right as to enable it to 
maintain a bill in er[uity to restrain the corpo- 
raljon from raising passenger fares upon their 
road, in violation of conditions expressly as- 
sented to by the corporation, and imposed 
upon them by t^^ mayor and aldermen of the 
city when granting to them the power to 
locate and Iwild a new line of tlieir railway 
tlirough additional streets, if they are guilty 
of no fraudulent intent to destroy or depre- 
ciate tbe value of the corporate property; 
although the value of tlieir franchise and 
property will he tlierehy diminished, and 
the portion of their railway constructed under 
such autliority will perhaps be exposed to 
forfeiture. Hor caa the mayor and ^dermen 



of the city maintain such bUi. Cambridge v. 
" ihiidse Railroad, 10 Allen, 50 (1865). 

). The power of making regulations con- 
cerning the removal of snow from the tracks 
" reet railways is ^ven by law exclusively 
e mayor and aldermen of the cities and 
the selectmen of the towns in wMcb such 
tracks aro located ; imd in the exercise of this 
power they may prohibit the removal of snow 
by the railway company at any and all times 
and places, when in tlifii' judgment the public 
interestji may require it. Union Eailii:ay v. 
Cainh-idge, 11 Allen, (1866). See St. 
1864, c. 229, § 10. 

31. It is no objection to an order of the 
mayor and aldermen regulating tiie removal 
of snow from the track of a street railway, 
that it requires and permits such removal by 
the railwiiy company only when it ia allowed 
and in a manner to be designated tiy the 
Buperuitendent of streets or other officer hav- 
ing charge of the condition or rcp;iir of streets, 
/*. 

See Taxes, 7. 



KECONSIDEBATION. 
By the reconsideration of a vote, by a town 
meeting, at an adjournment of the same 
meeting by which it was passed, and before 
it has been acted on, such vote becomes 
revoked and ceases to haveSiy effect, as if 
it had never been passed. Withington v. 
Harvard, 8 Gush, 66 (1851). 

See ApPROPttliTIONB, SI; COMTHACTS, i'> 

Officers, 7 ; Taxes, 204 ; Trusts, 2, 



EECOEDS. 

1. An ancient book of records of the town 
of Boston, entitled the Book of I'ossussions, 
which, although not regularly autlienticated, 
has been preserved among the records of the 
town, was held (Oiere heing notliing to im- 
peach its verily) competent and sufficient 
evidence to. establish the ancient titles under 
allotments from the town. S-ust v. Boston, 
Mitt Corp. 6 Jrlck. 168 (1828). 

2. An ancient bonk, "kept among the records 
of a town, purporting to bn the " selectmen's 
book of accounts with the treasary of the 
town," is admissible in evidence of the fiicts 
therein stated; and where the selectmen were 
at the same time assessors, an entry, in such 
book, of a credit, by an order in favor of tbe 
collector, for a discount of a particular indi- 
vidual's tax, was held to be evidence of an 

of the tax of such individual. BoS' 
Weymouth, i Cash. 638 (1S49), 
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5. It is competent for a town eleit to amend 
a record ninde by liim when in office under a 
foi'iner election, audi amenclnient being cou- 
£tstent witli trutb. Wdles v. BatttUe, 11 Mnss. 
477 (1814). See 2 Allen, 604, 695, 

i . One who was formerly a town cleric, but 
is no longer in the ofiiuc, cannot amend a 
town reiiurd made bj him when town clerk. 
iZiit-tosK ¥, Littleton, 13 Pick. S29 (1833). 

6, One diosen town, clerk ia competent to 
mnlcc a record of his own election and quuli- 
ficBtiun. Brigga v. M^Tdotk, 13 Pick. 305 
(I83a). 

See Obtojbhs, 36, 30; Taies, IIG, US, 931. 



REPRESENTATIVES IN THE GEN- 
ERAL COURT. 

Under the twenty-Bret Brticle of nmend- 
tnentot'the constitution of Hussacliusetts, the 
mnyor and aldermen of Boston are empow- 
ered to apportion the number of representa- 
tives assigned to Suffolk county among the 
representative districte fbrmed by tliem, under 
eaid article, aa weU as to form the distticts ; 
and their doings and returns in tiie premises 
are conclusive, and cannot he revised by the 
house of representatives in judging of the 
returns of eleolione and gaalifications of its 
members. Opinion of the Justices, 10 Gray, 
013 (1868). 
See Electh^h, 1-6; Jubibs, 7. 



EEWAEDS. 

1. The city of Boston having offered a 
ward for the detection and conviction of any 
person who might be guilty of feloniously 
setling fire to any building in said city ; and 
the plaintiffs claiming the ieward| on ' 
gi'ound of tlie detection and conviction 
person for wiifnlly and malielonsly setting Are 
to nnd hnming, in the daytime, a baildi. 
formerly used and occupied as a carpenti 
shop, but then in tlie process of being alter- 
ed iind mnde into a dwelling-house, and 
yet finished ; it was held, that the court could 
ni>t iat'ej-, from this description, that the bum- 
inj; was felonious. Jlfea^ v. Boston, 3 Cash. 
404 (1849). 

2. In an action to recover a reward for the 
detection and conviction uf any persoD 
may be guilty of a certain crime, tlie record 
of conviction is not conclusive evidence of 
the guilt of the person convicted, but it may 
be shown in defence that he should not have 
been convicted. lb. 

3. A watchman of the dly of Boston, who 
wluls In the discharge of his duty as such, dis- 
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building, and 
prosecutes him t^i conviction, is not entitled 

claim a reward offered by the cil;^ govern- 

3nt for the detection and conviction of an 
incendiary. Fool v. Boston, 5 Cosh, 2J9 
(1849). See Bavies v. Burns, E Allen, 349. 

4. The mayor and aldermen of tlie city of 
Boston passed an order, " that a reward of 
9 600 be offered to any person who sliall give 
information so that any person shall be con- 
■icted of setting fire to any building, for the 
purpose of burning the same." AnadrertLse- 
lent was insetted in the city newspapers 
hich were publislied on the next morning 
atlier said order was passed, reciting that eun- 
drj- houses and other buildings had been re- 
cently set on fire, and ofilbring a reward of 
S BOO to any person " wbo shall give informa- 
tjoii 80 that any perpetrator of these outrages 
shall be convicted." This advertisement pur- 
ported to he "by order of the mayor and alder- 
men," and was signed by the city clerk. Held, 
that the advertisement must be taken to be 
the official act of tlie mayor and aldermen. 
Belli, also, that the order and the advertise- 
ment were to be construed together, as parts 
of the same transaction, and that by the true 
construction thereof, the reward was offered 
for information that would lead to the detec- 
tion of offences previously committed, and 
not of offences thereafter committed. Free- 
man v. Boilon, 6 Met. 66 (1842). 

fi. In an action against a town to recover a 
reward' offered by its selectmen, it is not suffi- 
cient to allege that the selectmen made tlie 
offer of reward, without alleging that they did 
it in behalf of the town. CodMiig v. Mava- 
field, 7 Gray, 272 (1866). 

6. On an offer of reward "to any person 
who will give information to the subscribers 
that will lead to the detection and conviction 
of tlie person who set Are to llie dwelling- 
house of J.S.," a declaration which alleges that 
the plaintiff arrested such a person, and gave 
information thereof to the defendants, where- 
upon such proceedings were had tliat the 
prisoner was convicted, is insufficient, lb. 

7. An offer of reward for " the apprehen- 
sion and convicdon of any person who shall 
set fire to any building within tha city of Box- 
bury " is not void for ambiguity ; and entiiiea 
a person to tlio reward, who gives information 
to the polieeofficers of the city, upon which 
an incendiary is arrested, and winch lias a 
tendency to procare ultimate conviotiDn. and 
witliout which a conviction would not have 
been had, if the incendiary^ad not, while 
under arrest, confessed his guilt; althongli 
such person is not called as a witness on the 
trial, and does no act alter the arrest, and the 
confession is given in evidence on the trial, 
and perliaps is the gtoimd of the coaviction. 
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(h-awsliaw V. RonAury, 7 Gray, S74 (1836). 
See Besse v. Dyej; 9 Allen, 16!. 

8. An offer of reward, made by the mayor 
in boliali'.of a city, and subsequently ratified 
by tlie city council, is binding 
although not so rnlif "■ 
formance of the sefvi 
is claimed. iL 

9. The mayor of tl 
an advertisement to I _ 
week, in the daily papers of the city, stating 
that tliere hadjjeen a frequent and successful 
repetition of incendiary attempts, and offering 
a reward, to be paid by the city, for the ap- 
prehension and conviction of any person en- 
gaged in these attempts. Held, that this was 
not to be regarded as an unlimited oS^r, con- 
tinuing till it should be formally withdrawn, 
but as limited to a reasonable time ; and that 
it ceased to bean ofibr after the laps^ of three 
years and eight moalha. Loring v. Bosioa, 
TMet. 409 (1844). 

10. The city council may bind the city by 
an offer of reward of a gi'eater amount than 
that which the mayor and aldermen are 
autliorized by statute to offer. Crawshaw v. 
Roihwnj, 7 Gray, 374 (1856). See Gen. 
StB. c. 170, §7; St. 1866, c. 9, 

11. Selectmen of a town have no autliority 
to bind the town by an offer of a reward for 
(he apprehension and conviction of a person 
who has not been charged with a crime by a 
complaint or indictment. Da/y t. Otis, 8 
Allen, 4T7 (1864). But see now St. 1866, c. 9. 



RIOTS. 

1. To disturb another in the enjoyment of 
a lawful riglit 13 a trespass, and if this is done 
by numbers unlawfully combined, the same 
act is a riot. Comiii,oniiealth, \ Bunneh, 10 
Mass. 620 (lSI3j 

2. A riot must be committed by three per- 
sons at least, and the oHence cannot tixist 
vd-tliout acting in concert and unlawful com- 
bination. CommonweJih v. Forier, 1 Gray, 
480 (18Ei). Oomiiionviealtk v. Serry, 5 
Gray, 93 (1853) 

3. In order to constitute a not, rout or un- 
lawful assembly, there mu^t be an unlawful 
assembling together, although the 
Inny not have been unlawful on the fir: 
ing together of the parties, hut becomes 
then' engaging in a common cause, to t 
cuinplished witli violence and in a tumultuous 
manner. OaimaomweaMh v. G%bney, 2 Alli 
152 (1861). 

4. The determination of the mayor of a city 
(liat a riot or mob is threatened, is conclusive 
tliat the exigency existed, required by St. 
1840, c. 92, § S7, (St. 1866, c. 219, g 141,) ' 



authorize him fo call out the volunteer militia 
aid the civil autliority in enforcing the 
laws. Mia v. Smith, 6 Gray, 121 (1865). 

-. The volunteer militia, when called out 
bv tlie mayor of a city under St. 1840, c. 92, 
§ 27, (St. 1866, o. 219, § 14!,) on Uie ground 
■ ■ I mob or riot is tlireatened, may, before 
such riot or mob has actually taken place, be 
ordered by the mayor to repair to a pacdoular 
place, and there perform any specific duty, 
snch as clearing the streets, which in his 
judgment is necessary to prevent tlie tlireat- 
;d mob or riot. lb. 

). OfBeera of militia, called out by a civil 
igistrate to aid the civil authority in en- 
foriung the laws,, cannot be entrusted ivith 
discretionary power as to the measures to be 
adopted ; but can .only direct the details of the 
" : of execuUng specific orders received 
fraia the civil magistrate. lb, 

7. The power to call out the militia to pre- 
iut a threatened riot is not affected by the 
iticipated cause of the riot being llie enforce- 
ent of an unconstitutional hiw. lb. 

8. Civil magistrates and military officers, 
giving unlawfiil orders to militia called out to 
aid tlie civil authority in enforcing tiie laws, 

liable for acta done by tiie militia witliin 
the fair scope of the orders, but not for acts 
unauthorized by them. Jb. 

9. Although the constitution provides Uiat 
"the military power shall always be held in 
an exact subordination tJ3 tlie civil authority, 
and he governed by it," it is does not follow 
from this that the military force is to be taken 
wholly out of the control of its proper offi- 
cers. They are to direct its movements in 
the execution of the orders given by the civil 
officers, and to manage the details in which a 
specific service or duty is to be performed. 
But the service or duty must be first pre- 
scribed and designated by the civil authority. 
BiGELOw, J., in Ela v. Smith, 6 Gray, 140 
(1855). 



SCHOOLS. 
1. Persons who reside on lands purchased 
y or ceded to tlie United States for navy 
yards, forts or arsenals, where there is no 
other reservation of jurisdiction to tiie state 
than thatofa right to-serve civil and crimi- 
nal process on sucli lands, are not entitiad to 
the benefits of the common schools for their 
children in the towns in which the lands are 
situated. Opinion of the Justices, 1 Met. 
6S0 (1841). 

S. An indictment against « town for not 
providing a schoolmaster, which did not con- 
clude " against the form of tiie statutes," &c., 
was held to be insufficient even aftoc the de- 
fendant had pleaded nolo contendere. Gom- 
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monv!ea!th v. NoTihampton, 2 Mass. 116 
(180S). But see now Gen. Sts. e. 172, § 19. 

3. No person could be lawfully employed 
ns a town Gchoolmaster, so as to protect the 
town from prosecution under St. 1789, c, 19, 
TiiileEB he first produced the cerfifieates or 
evidence of hia quaiificaljons, required by that 
statute. Camw-onwealih v. Dedham, 16 Mass. 
141 (1819). 

4. To constituta n grammar school within 
the meaning of tliat statute, it must be dulj 
regulated as to tlie admission of scholars ; and 
the master mnst be engaged to keep a school 
of that dtiBcription. lb. 

6. TliB gtauimaj" Bchool required by St. 1789, 
c. 19, to be maiutftined ijy every town hating 
two hundred families or householders, must 
be kept for the use and benefit of all the in- 
habitants of the town. lb. 

6. An indictment under Bev. Sts. c. 23, § 
6, for neglectiug to maintain a high school, 
need not negative a compliance with the sub- 
seq t St. 18"0 274. CoiamoTwiedlili v. 
Skegi d Cu h 8 (1863). 

7 If h ndi menl aver a neglect to 
ma for three successive 

years d g al verdict of guilty ia re- 
tnr d dm w be arrested, as no cer- 
tain p n y b nflioted thereon under 
Kev Sta 3 § a (Gen. Sta. e. 38, § 14). 
lb. 

8. The prudential committee of a school 
district, in hiring a teacher for the district 
school, act as the agents of the town, and tlie 
teacher's remedy for hia wages is an action 
against the town, and not ngninst tlia district. 
Olm-k T. Gi-eai Bwiriiagion, 11 Pick. 259 
(1881). 

9. Payment of money by the town to liie 
' prudential committee, for the purpose of 

being paid over to the teacher, does not make 
the committee liable in the trustee process 
as the teacher's trustee, nor discharge the 
town from its liability to the teacher. 75. 

10. A majority of a prndeutial committee 
of a school district may lawfliUy do official 
aote, especially after a refusal of the minority 
to meet witii them. Kingshery v. Quincy, 
12 Met. 99 (1846.) 

11. A school ^strict, by vote, instructed 
its prudential committee " to prosecute for 
trespasses that have been, or in future may 
be, committed, by breaMug into the achool- 
bouses of the district," and the committee 
employed an attorney to commence several 
actions of trespass, which be commenced 
and prosecuted accordingly; and he after- 
wards sued tlie district for ins fees and dis- 
bursements in those actions. It was held, 
that the district was bound by the acta of the 

d thnt the attorney was entitled 
f, although the said Tote of the dia- 
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lb. 



13. The prudential i 
school district, chosen by the district, pursu- 
ant to a vote of the town, is not liable to the 
district for money received by him out of the 
treasury of the town, which had been, raised 
by the town and appropriated by it to the sap- 
port of the school in such district, and placed 
to the credit of the district on the town treas- 
urer's books. Stleherloum y, Eandall, 7 
Cush. 478 (1851). 

18. The prudential committee of a school 
district, duly chosen in March, and autliorized 
to contract with teachers, cannot interfere 
with a teacher engaged by the general school 
committee of the preceding year, under St. 
184G, c. 223, § 1, for the enUre winter term; 
and if they i^ose, against a teacher so engaged, 
the school-honso in which he is aocustomed 
to keep his school, such general school com- 
mittee may forcibly break open the school- 
house, and reinstate the teacher. Natick v, 
Morse, 8 Cueh. 191 (1861). 

14. Selectmen who, on the failure of a 
aohool district to agree where to place titeir 
school-house, have determined the location 
thereof, pursuant to Eov. Sts. c, 28, g 80, and 
St. 1848, c. 387, § 1, (Gen. Sts. c. 88, § 88,) 
cannot proceed to lay out the land and assess 
damages to the owner, without seven days' 
notice to him in writing; nor, it seems, until 
he has refused to sell the land or demanded 
an unreasonable price. Norton v. Oojidand, 
3 Gray, 414(1854). 

16. It seems, that the owner of land taken 
for a school-house lot under St. 1848, c. 2§7, 
(Gen. Sta. c. 88, § 38,) " in the same way 
and manner as ia provided for laying outtown 
ways," has no such right to remove Ireea or 
fences as the owner of land taken for a town 
way has. lb. 

16. It seems, that the receipt, by tlie owner 
of land taken for a school-house lot, of tlie 
damages awarded him by the selectmen pur- 
suant to St. 18i8, c. 387, § 1, (Gen. Sts. c. 88, 
§ 38,) estops him to object to the regulai'ity 
of their proceedings in taking the lot. lb. 

17. A building committee of the selectmen 
of a town which had not been divided into 
territorial school ^fiistricts, selected a lot of 
land for a sohool-house, and, on the refusal 
of H., the owner, to sell it, applied to the 
selectmen to call a meeting of die town. At 
such a meeting, called " to see if the town 
will authorige Sie selectmen to select at their 
discretion a school-house lot," it was voted, 
"that lliH selectmen be and tliey are hereby 
authorized to select nt their discretion a school- 
house lot and lay out the same, from the land 
of H. heretofore selected by the town." Seld, 
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tliat tlda was not a euffluient 
land by tlia town t(f authorize the seleutQ] 
to select out of it a echool-hoaee lot, uadet 
Sl I8i8, c. 237 (Gen. 8t9. o. 88, § 38). Sa^-- 
ris vfMarblehead, 10 Gray, 40 (1857). 

18. It Eeema, that a notice that the select- 
men, in aocordimco with a vote of the town, 
will on a certain day lay out and assess 
damages for the taking of a lot of land, but 
not stating that it is for a school-hoaBB, ' 
sufficient, i b. 

19. A town which, against the owner' 
illegaUy t!ikes a lot of land for a school-house 
tot, andereuts a school-liouse thereon, cannot 
be allowed snything for betterments, under 
Rev. Sts. e. 101, §§ 19, 20 (Gen. Sts. c. 134, 
§§ 18, 19). lb. 

20. Tiie tender of the aj>praised yalue of 
land selected and laid ont as a school-house 
lot, if tlie owner Utcs out of tiia Common- 
wealth, may be made to a person who is' left 
by liim in possession of the land, and who, 
for soma purposes, is his agent. Gibbons v. 
East Oraiiviae, 4 Allen, 608 (1862). 

21. A will contained the following provi- 
sions : " I give, bequeath and devise unto a 
part of the iQlmbitanta of the town of B. and 
unto B part of those persons who may become 
inhabitants of the stud town of B., to wit, all 
tlint ace now or may become inlwbitants of 
said town of B., excepliag" nine persons 
named, " and their descendants," a certain 
sum of money, " upon the following con- 
ditions, to wit, said town of B. is to loan 
said sum and secure the payment of the prin- 
cipal and interest by a mortgage or mortgages 
upon real eatato; the principal ia to be kept 
as a pormanent fundj the interest is to be 
expended yearly after two years from my 
dece se m the support of one school, to be 
k pt near the centre of said B., JnwMcheucb 
d dem (.^ mstmctian shall be given as said 

vn s u U decide to be moat uaeftal ; " " said 

ooIls to be free to all persons who are.now 

nay become inbabitants nf the town of B., 

ept ng su h persons as do not conform to 

oper -ules and veguladons that shall be es- 

1 h d n aid school by said town, and 

s as s»d town shall determine to 

lituble age, and the aforesaid " 

s " and tlieir descendants, who 

ed from attending said sohool for 

le hundred years ; and after the 

f said term of one hundred years 

s a be free to ail the inhabitants 

f B. who comply with the rules 

." " Said town of B. is to be 

1 y c;(0cator3 the aforenamed sum 

in o years from my decease, with in- 

t the same from the day of my 

cease Whenever the town of B. shall 

o fulfil he above conditions the said " 

Mom uej " shall become the property of 



my legal heira." " I also give, bequeath and 
devise unto the same aforenamed inhabitants 
of the town of B. to whom I bequeath " tlie 
money, certain land described, upon condition 
that " said land is to be used for the purpose 
of erecting a school-house upon it for the use 
of the school aforenamed, and to become the 
property of my heirs whenever said land sliaU 
be used for any other purpose, after the ex- 
piration of two years' from my dacease." It 
was bald, that these provisions constituted a 
valid legacy and devise to tlie town in its cor- 
porate capacity, for the support of a public 
school for the benefit of all lbs inhabitants ; 
and that the condition excluding certain per- 
sons and their descendants from the acbool, 
being repugnant to the nature of the grant, 
and contrary to law and public policy, was 
inoperative and void. Nowi'se v. Merriam, 8 
Cuali. 11 (1851). 

23. The power of towns to vote and grant 
money for Uie support of town schools ia not 
restricted to the amount that ta necessary to 
support the schools which tlie Rev. Sl£. c. 28, 
§§ 1-5, and 00, (Gen. 8la. o. 38, §§ 1, 2, 14,) 
require them to support under a penalty for 
refusal or neglect to do bo; but they have 
power to vole and grant money for the support 
of other town schools, for instruction in 
braneliQs of knowledi;a which the revised 
statutes do not require to be taught in such 
schools. Gushing v. Jfeiebiirypoii, 10 Het. 
508 (1843). 

28. A town which had rwaed money forthe 
support of all the schools required by law, 
and bad supported them, also raised money 
to support, and did support, a female liigh 
school for the purpose of teaching book-keep- 
ing, algebra, geometry, history, rhetoric, 
mental, moral and natural philosophy, botany, 
the Latin and French languages, and other 
higher branches of knowledge than wera 
taught in the grammar schools of the town. 
It was held, that this was a town school, 
within tha meaning of the revised statutes, 
and that the money for its support was legally . 
raised by tax. lb. 

24. Tlie teacher of a town school is not 
liable to any action by a parent, for refusing 
to instruct his children. Spear v. Gumminc/s, 
23 Pick. 224 (1839). See Gen. Sts. C 41, 
§ 11. 

26, Undar the clause in St, 1826, c. 143, 
(Gen. Sts. o. 3S, g 29,) which provides that 
" the school committea of each town shall 
procure class books, at the expense of the 
luwn and to bo paid for ont of the town treos- 
uryi" the committee may either get the books 
on the credit ot the town, or buy them tfiem- 
solvea and thereby make thomaelves creditors 
of the town, ffm'lwell v. Littleton, 13 Pick. 

(1833). 

. The requijition of tlie statute, that tlie 
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gcliool committee ehoU ^ve notice of flie 
placa whore such books may be obtained, is 
substantially complied witb, if the boolts are 
placed in the hands of the schoolmastera, with 
notice to the schools that they may be obtained 
ofthemiistera. lb. 

27. A report of tlie c6ndiHon of the town 
schools, made and published as required by 
law, by the superintending school committee, 
is not libellous by reason of chnrging tlie 
prudential committee of one of tlie diatriota 
nitli employing a teacher and putting her in 
elmrge of apublic school, in violation of law 
and with taimg posaessiou of the scliool-hou 
ami excluding by force the general acho 
coinimttee and the teachers employed 
tliim, if It does not impute cormpt motiTe 
. ShaUiicTc V Allm, i Gray, 640 (1865). 

28 TJndLr Gen. Sts, o. 38, §§ 33. 24, t 
authority and duty of the echool committee 
a town are not confined to ascertaining 
e\aminalioa the literary qualifications 
teachers, and their capacity foe the gover 
ment of scbools ; but they are the aole judg 
of their qualifications in all respects to tea 
and govern tUe aehool for which they aie 
aeleotad. Uxlrridge v. Mowry, 9 Allen, 94 
(18611. 

29. The general school committee of the 
city of Boston had power, in 18i9, under the 
constitution and the laws of this common- 
wealth, then in force, to make pcoTision for 
the inatruction of colored children In separate 
scliools establialied excluBively for them, and 
to prohibit their attendance upon the other 
schools. Roberts y. Boston, 5 Cuah. 198 
(18i9)* But aee now Gen. Sts. o. 41, § 9, 

SO. Tlic general school committee of a 
city or town have power, under the laws of 
this commonwealth, in order to maint^n the 
purity and discipline of the public schools, to 
exclude therefrom a cliild whom they deem to 
be of a licentious and immoral oharacler, 
although such, character is not manifested by 
any acts of licentiousness or immorality 
within the school. Sherman, v, Charlsstovm,, 
8 Gush. IflO (1861). 

31. The power conferred on school com- 
mittees by St. 1838, c. 105, § 3, (Geu. 8ta. o. 
38, 5 23,) to " select and contract with the 
teachera for the town and district schools," 
includes the power to fix the compensation to 
be paid them, and to bind the town to pay the 
same. SatohMer v. Saiem, i Gush. E99 
(1849). 

33. The school committee of Boston have 
the right to dismiss teachera employed by 
them, whenever In their judgment the public 
good reQ.uires it, and are the exclusive judges, 
in each case, of the propriety of such dis- 
missal. Kn(/wles v. Boston, 12 Gray, 339 



33. If one who has been autborized by the 
school committee of a city to take charge of 
an evening school, employs a person to render 
needful assistance in preserving order outside 
of the door while the school is in session, the 
city is liable to pay a reaaonablo compensatioa 
to such person, although the committee have 
never acted as a body upon this particular 
matter ( and in such case, evidence is incom- 
peteut to show that in former years the school 
was under the sole control of the committee, ^ 
or thnt the committee had rejected the claim[^ 
for compensation Masev LoweQ 10 Allen k 
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V. WestpoH, Ij Pick. 85 (1883). 

35. The school committee of a town have no 
such properly in the school registers requu'ed 
by law to be kept, as will enable them to 
maintain an action for tlie taking of the same 
out of their posseaaioa. FerkiTts t. Fferfoit, 
8 Cush. 649 (1849). 

33. A teacher of a district school cannot 
recover payment for his servicea, until he has 
filled up and completed the regiater of the 
school kept by him, in compliance with the 
requirement of St. 1849, c. 209 (Gen. Sts. e. 
40, §§ 6, 13) ; and the echool committee of the 
town liave no power to waive a performance 
of this duty by him, Jewell v. Alingtoii, 2 
AUen, E93 (1861). 

87. A teacher in one of the public schools of 
the city of Boston, who is elected annually, 
and whose salary is payable guai'terly, if dis- 
missed in tiie middle of a quarter by the school 
committee, although for no misconduct on her 
part, cannot recover salary for the subsequent 
part of the quarter. KnomUs v. Boston, 13 
Gray, 339 (1869). 

88. A truant officer, appointed under Gen. 
8ls. c. 43, § 5, does not hold over after the 
expiration of hiS year, although no other has 
been appointed iu his place, iluse v. Loiodl, 
10 Alien, 149 (1865). 

See Actions, 65, 6S; Approphiations, lU, 
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- SEWEES AND DEAINS. 



bind themselTes, or obligate otbera to tliem. 
A vote of the body is suffieieiic for thie pur- 
pose. rinicBB, C. J., ia Eumfordv. Wood, 
13 Mass. 199 (1816). 

2, A fac atmile of the seal of a corpoinljoa 
printed upon blank forma at obligations pre- 
pared tube executed by the corpomtion, at the 
same time when the blaiili is printed aud by 
the eame ^ency, is not a seal, at common 
law, nor will such forma, wlien executed by 
the corporation, be contracts under seal, al- 
tliougli the language of them calls for a seal. 
Boies V. Boston ^ N, Y. Central Sailroad, 
10 Allen, 261 (1865). 

3. The St. of 1863, c. 223, (Gen. Sts. e. 3, 
§ 7, cl. 15,) providing that the mere impres- 
sion of the seal of a corporation upon any 
legal instrument executed by such corporation 
shall thenceforth bo valid, is not retrospective 
in its operation. Jb. 

See CommonMealih T. G^-iffith, 2 Pici. II; 
Bradford v. Randail, 6 Pick. 496 ; Mill Dam 
Founder!/ v. Eovey, 21 Pick, 111; Tasker v. 
Bo/)i.lett, 6 Cueb. 869 ; Pdblio Lakds, 3 ; 



SEWEKS AND DRAINS. 

1. A city or town ia not responsible in dam- 
ages for the inconvenience and lose of business 
occasioned to the abutters on a street by open- 
ing an old common sewer in the street for the 
pucpoBO of enlarging and repairing it. Brook) 
V. Boston, 19 Pick. 178 (1837). 

2. An acljon of tort lies against a city 
behalf of the owner of land through nhich 
agents have unlawfully made a sewer. Eild- 
reth V. Lowell, 11 Gray, 846 (1858). 

3. No action lies against a city for the injury 
occasioned to land bounding on a public s 
from the accumulation of water on the sui 
of the street, which the city has neglected to 
drain. Flagg v. Worcester, 13 Gray, 
(1859). . 

i. no action lies iigiunst a city for a failure 
to keep a public sewer and cesspool in repidr, 
whereby waste water accumulates and flows 
into the cellar of a neighboring house, which 
is not connected by a d»un with the public 
sewer. Barry y. Laaiell, 8 Allen, 127 (1864), 

6. A canal corporation may mainbiin ar 
action of tort against a <uty, for laying down 
sewers and drains through lands purchased by 
the corporalinn for tbe use of their canal, and 
emptying into the canal; although the city 
authorized by its chaiter " to cause drains and 



rers to be laid down through 

and private lands;" and altliough the 

canal was constructed in the channel of an 

ancient watercourse. Fropridors of Locks 

Canals v, Lowell, 7 Gray, 288 (1856). 

6. In an action of tort against a city for 
breaking and entering the plaintiff's close, the 
defendant, under an answer alle^ng that the 
city council voted to lay out and did lay out a. 
sewer, according to law, through tlie close in 
question, oij tiiS petition of the owners of the 
close, with notice to the abutters and before 
tbe plaintiff was owner of the close, may in- 
troduce as a justification the proceedings of the 
city council in laying out thesewer. Sildi-eth 
V. Lowell, 11 Gray, 8i5 (1868). 

7. A right to empty a town drain upon the 
Land of an individnal cannot be acquired by 
twenty years' use, unless the drain be one and 
the same, and the use thereof uninterrupted 
during that number of years. If the drain, dur- 
ing tliose years, be enlarged, deepened and 
raised in its course and termination, tbe town 
cannot acquire such right, as against the owner 
of the land, by using tbe drain less than twenty 
years after it is thus enlarged and altered. 
Cotton V. Focassel Manuf. Co. 13 Met. 429 
(1847). 

8. A by-law of the city of Boston, requiring 
that every person who enters bis particular 
drain inTX> a common sewer of Che city shaU. 
be held to paj to the city sucli sum as ia hia 
just proportion of the expense of making such 
common sewer, having reference always to 
the fast valuation of such person in tbe as- 
sessors' books previous to tlie expenditure, is 
void for inequality and unreasonableness. 
Boston y. Shorn, 1 Met. 130 (18*0). 

8. A city cannot maintain an action of con- 
tract on a quantum meruit against one who 
enters his particular drain into such common 
sewer, and upon whom no assessment baa 
been laid for its cost. lb. 

10. A by-law of the city of.Boston, provid- 
ing that the expense of constructing a com- 
mon sewer, after deducting tiie portion to be 
paid by the city, shall be assessed upon the 
persons and estates deriving benefit therefrom, 
eitlier by the entry of tkeir particular dr^ns 
therein, or by any mo're remote means, ap- 
portioning the assessment according to the 
value of tbe lands thus benefited, indepen- 
dently of any buildings or' improvements 
thereon, is valid. And it is no objection to 
the Talidity of an assessment, made pursuant 
to such by-law, that the greater part of one 
lot assessed ia loner than the bottom of the 
sewer. Dovmer v. Boston, 7 Gush. 27T 
C18BI), 

11. The statute of 1841, c. 115, (Gen. Sis. 
c. 48,) in relation to sewers and drains, is a 
valid statute; and tlie by-laws of Hie city of 
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SEWERS AND DRAINS — SMOKING IN THE STREETS. 



Boston, in relation to sewers and drains, 
passed June li, 18il, and Marcli 7, 1844, 
(Laws nnd Ordinances, 668-061,) are in con- 
forraiiy witli tliat statute, and valid ; and own- 
ers of vacant lots on a street in vlilolia com- 
mon sewer has been laid in parsuance of such 
by-laws, are properly assessed for their pro- 
portion of the cost thereof, as well as owners 
of lots built upon. Wright r. Bosioii,S Cueh. 
283 (1852). 

13. An order of Ihe inay<& and aldermen 
of Boston, directing a main drain to t>e Md, 
uponapetition setting forth tliat the safety 
and convenience of the city require such a 
drain, is a stiffi.uient adjudication of the neces- 
sity thereof under the city by-laws. lb. 

13. A city ordinance, which requires the 
city council, before laying out a draiii across 
private properly, to " give notice la writing 
to the several owners " of the property, ap- 
pointing a time and place for hearing all par- 
ties interested, and to post two or more cop- 
ies of such notice at public places in the city, 
is complied with by serving notice upon all 
known owners personally or at their usual 
places of abode, and publicly posting two cop- 
ies thereof, and therein describing the premi- 
ses as a passage way, without adding that 
they are private proper^. HUdreth v. Lowell, 
11 Gray, 345 (1868). 
■ 14. A statute authorizing tlie city council 
of a city to " cause drains and qommon sew- 
ers to be laid down tlirough any street or pri- 
vate lands, paying the owners thereof such 
damage as they may sustain thereby," is cou- 
Etitutional and valid. lb. 

IB. Under an ordinance of a dfy, requiring 
the committea of the city council, upon laying 
out a drain through private land, to report the 
names of all the owners of snch land, with the 
amount of damages allowed to each, a. report 
of tlie names of all those owning land abutting 
on the sewer, witliout mentioning any dama- 
ges, is a sufSdent award iJiat no one is enti- 
tled to damages. 11. 

16. County oomuiissionera have no au- 
thority to issue a warrant for a jury to assess 
damages for land taken for a common sewer, 
under St. 1859, c. 137, (concerning sewers 
and drains in the city of Cambridge,) afl^r 
tlie expiration of six months from the decision 
to take the land; although the owner of the 
land had no notice of their decision until after 
the expiration of the six months. OwmhHdge, 
v. Middlesex, G Allen, 134 (1868). 

17. The exclusive control of the construc- 
tion of common sewers in the city of Boston 
is vested in the hoard of aldermen; and the 
city is not liable for any injury or inconve- 
nience occasioned to private persons by their 
location or oonstrnctioQ, according to the or- 
der of that board. Ghild v. Boston, i Allen, 
41 (ISCS), 



18. When constructed, they become the 
property of the city, and the duty of keeping 
them in order devolves upon the city ; and 
the city is responsible for negligently suflferiug 
them to occasion a nuisance to the estates of 
the citizens whose private drains enter into 
them, if the nuisance does not result from 
their original plan of construction, and could 
be avoided by keeping them in proper condi- 
tion, lb. 

19. When a sewer was ordered to be con- 
structed with a waste weir discharging into 
the empty basin of the Back Bay, and was 
built according to the order, it was the duty 
of the city, when the flats between the upland 
and thechannel of tlie basin were filled up and 
made solid land, to extend the drain through 
the land thus made, so as to keep an open 
place of discharge into the basin, the city hav- 
ing the right thus to extend it; and if, by their 
negligently omitting to do ao, after notice, in- 
jury is occasioned to the estates of private 
persons by the overflow of tlie sewer, tha city 
is answerable in damages. lb. 

20. An indenture conveying to the city of 
Boston the right forever "to dig, lay and 
maintain all convenient and necessary sewers 
and drains from tlie upland to the channel or 
deep water within tlie basin [in the Back Bayj 
according to law and the common and usual 
practice for the time being within the city," 
must be conatrned to apply, not only to the 
wants of tlie city as a private owner of lands 
in tlie neighborhood, but also to the sewers 
for general use which it might be Uieir duty, 
in dieir mutiieipal capacity, to constract and 
maintain. lb. 

21. A city is not liable in an action at law 
for an injury to a private person by the ob- 
struction of the flow of tlie water of a stream, 
caused by an increase of the surface wash 
fW>m the streets into the same, if such in- 
crease is only the natural result of the growth 
of the city; or by theemptyingaof the sewers 
into the same, if these aie uo greater than 
would otherwise have been carried in by sur- 
fiice washing, and are not sufBcient to exert 
any appreciable effect on such person ; or by 
a bridge conslriicted by tlic city, if tlio bridge 
when built was sufficient to allow the free flow 
of the water as the stream then was, or with 
such changes as were likely to be produced 
by natural "causes alone, although it has^ 
proved insufficient for tliis purpose, wiUi such 
changes as have been produced by the exer- 
dse by a railroad corporation of its chartered 
rights, or by the wrongful acts of individuals. 
Whede^- v. Worcester, 10 Allen, 591 (I8tl5). 



SMOKIKG IN THE STREETS. 
See EiEE, 8. 
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SPENDTHRIFTS — STE.UI EISGINES TAXES, 



SPENDTHRIFTS. 

1. The purpose *"■ w'licli the selectmen of 
ii town are empowered to applyto the jodga 
uf probate for tlie Hppointmeat of ft guardian 
to a spendtlicift, ia to restriun the spendtlirift 
from ft eoarse of sicions excesses, by tftbing 
from him the meaiia of indulgmg in tUem, and 
thus to aave hoth himself and his furaily from 
distresB and ruin, as well as to saye tlie tciwn 
from expenee for their support ! where, there- 
fore, the aelBcCraen, baviag filed a complaint 
for rtie appointment of a guardiaii, relinquish- 
ed the proceedings solely in consideration of 
ft bond and mortgage, given to them by tlie 
spendthrift, with condition to indemnify tha 
town from expense on acooitnt of liiraaelf and 
his family, it was held, that if ihere was good 
ground for the oomplniut, they hadabandoned 
a [juhlic duty imposed upon them by law, and 
if the corapldnt was nod well founded, they 
had used a public power, given for other puv- 
poses, k) oonipel the gifing of a paj^ticular 
security to the town, and that in either case 
the bond and mortgage were void. Noi-ton v. 
Leonard, 13 Pick. 162 (1831). 

a. A judge of pcobate may appoint a guar- 
dian to a spendtlirift upon the compMnt of tlie 
selectmen of the town where the spendthrift 
is domiciled, ftlthough the spendtlirift has his 
legal settlement in a town in adifferent county 
from that in which such appointment is made. 
Siacey v. Bbmoji, 18 Pick. 436 (188G). And 
see Gen. Sts. c. 109, § 9. 

3. The selectmen of a town, having been 
appointed guardians of a spendthriit, under 
a statute authoriairg the judge of pi-obate t« 
appoint the selectmen or "' other suitable per- 
sons," 6.0 nut cease to be such guardians on 
the expiration of the period for which they 
wore elected to the office of selectmen. " 
sdl V. Cojin, 8 Pick. 142 (1829). 

See Paupbks, 76. 



STABLES. 
See Buii.i>iKG9, 



STATE TBEASURY. 
Under Gen. Sta. o. 15, § 32, the governor 
may insti-uct the state treasurer to withhold 
the paj'ment of a portion of a snm of money 
due to a city or town, after he has, with the 
advice of the council, eicecuted and delivered 
tD the treasurer a warrant for the payment 
thereof, if such city or town illegally with- 
holds money due to the Commonwealth. 
Lou-ell V. Oliver, 8 Allen, 247 (1864). 



STEAM ENGINES, 
steam engine erected in ft building situa- 
Q State Street in Boston, under a license 
from the board of aldermen, and with the 
safety plug required hy law, is n at a nuisance j 
and the landlord is not liable to third jiersons 
for any injury resulting to them from its 
maintenance or use by tl)e tenant. SaXion- 
tiatt V. Banker, 8 Gray, 195 (1857). See 
"■ V. Allen, 1 Allen, 187, 



III. Manner a»d Validity of tub As- 

IV. CoLtECTiou Of Taxes. 
(a) Generally. 

(i) By Action at Law. 

(c) By Arrest. 

(d) By Distress and Sale ; Lien on Land. 

V. Rekedt fob an Illeoal Tas. 



(a) Whether by Action or Abatement. 
(J) Ofthe Action to recover back. 

(c) Of the Abatement. 

(d) Of Actions against Assessors and 



I. Pkhsons ahd Pkopbhty sub.tect to 
Tasatiok. 

1. The polls of aliens are liable to taxation. 
Opinion of the Jiiatices, 7 Mass. S33 (1811), 
And see Gen. Sta. c. 11, § 1. 

2. The property of minors, personal as 
well as real, is iiahle to he assessed in the 
public tftxea. Payson v. Tajis, ig Miiss. 

493 (1816). BiMwin v. FUohburg, 8 Pick. 

494 (1829). 

3. Non-resident owners of real estate may 
be taxed therefor, although the real estate is 
in tlie actual occupation of (euants at will. 
Newhvryport Turnpiks v. Upton, 13 Mass. 
676 (1816). 

4. Persons who reside on lands purchased 
by or ceded to the United States for navy 
yards, forts or arsenals, where there is no 
other reservation of jurisdiction to the state 
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than that of a rlglit to serve civil and criminal 
process on sucli lands, are not liable to Lc 

county, or town taxes, in the towns in which 
the landa are situated. Opinion of the Jus- 
tices. 1 Met. 680 (1841). See Commomiealih 
V. Clary, 8 Mass. 72. 

S. A manufacturing corporation is not 
liable to ha Issed for its personal property in 
fha town where the manufiictory is establieiiad. 
Otherwise, as to its real property. ScUem 
Iron Co. V. Danwra, 10 Mass. 614 (1813). 
Amesbviry Wbcilen Go. v, Amesbury, 17 Mass. 
461 (1821), See GoodeU Manwf. Co. v. 
Tiask, 11 Pick. 614. 

G. Mtvnnfacturing corporations are not tax- 
able for their personal property, except for 
their machinery. Boston ^ Sandieii^ Glass 
Go.-v. Bnirton, 4 Met. 181 (1842). Ditnndl 
Mamif. Co. r. Pawtucket, 7 Gray, 377 (1866). 

7. An incorporated street railroad company 
ia not tflsable for horses or other personal 
property nsed in and neceaasry for the prose- 
cution of its bnsiness. Middles'^ Baih'oad 
V. Ohm-leatovm, 8 Allen, S30 (1864). 

8. A testator bequeathed to his danghtor 
who was married, " the interest of 8 60,000 ' 
ftom ihe time of hia decease, " during her 
natural life ; and at her decease, the principal 
to ha equally divided among her children or 
the survivors of them at her decease." The 
executors, who were also residuary legatees, 
having ^ven bonds for the payment of debts 
and legacies, deposited, of their own motion, 
the sum of f 50,000 in the Massachusetts 
Hospital Life Insurance office, subject 
contract providing that the insurance 
pany should, during the life of the daughter, 
pay to her annually the same rat« of interest 
thereon as tliey should reoelTO on 
property in their possession ; that at intervals 
of every five years during the life of the 
daughter, the executor should have the right 
to withdraw the sura so ' deposited, and the 
company should also have the right to pay off 
the same, and that the company should, after 
her decease, pay the principal sum and all 
interest due thereon to the executors, to be 
distributed according to the provisions of the 
will.. The executors returned no inventory, 
and rendered no account at the probate office. 
It was held, that tlie executors were not liable 
to be taxed on account of the sum so deposited, 
it not coining under the head either of 
" moneys at interest more than they paid 
interest for," or of " debta due to them more 
than they were indebted for," in the provisions 
of the tax acta. Oro,y v. Boston, 15 Pick. 
876 (1834). 

9. A testator gave to bis daughter, a mar- 
ried woman, " the interest of $ 60.000," from 
the time of hia decease, " during her natural 



her decease the principal to he equally 
divided among her children ; " and his exec- 
utors, being residuary devisees and legatees, 
gave bond to the judge of probate for the pay- 
ment of all the debts and legacies. It was 
held, that under this bequest there was no 
capital or principal sum " owned legally or 
equitably by, or held in trust or otherwise 
for, the daughter, and that consequently she 
was not liable io taxation under St. 1828, c. 
143, § S, which provided "that persons en- 
titled to the income of any personal property 
held by others in trust for them, shiS.1 be 
liable to be taxed for the capital or principal 
m in the town where such persons reside." 
eetl V. Boston, 18 Pick. 123 (ISafi). 

10. An investment of $ 50,000, made hy the 
eentors, witliout the consent of the dangh- 
r, in trust to pay her the income, was held 
have no effect upon her rights in regard to 

taxation under that statute. lb. 

11. Under St. 1830, c. 151, subjecting to 
taxation " shares or property in any incor- 
porated company for a bridge or a turnpike 
road," a citizen of this state is liable to be 
taxed for his stock in a turnpike company of 
another state. Oreai Ba^tTingion v. Berk- 
sltire, 18 Pick. 673 (1835). See Gen. Sis. 

0. 11, § 4. 
11a. Inhabitants of this state who own 

stock in corporations established in other 
states are taxable iftir sucli stock at its full 
value, and no deduction ia to be made on 
account of taxation to which such corpora- 
tions are subject in the states where they are 
established. Duiigliiy. Boston, 12 Allen, 
(1368). 

IS. Water power for mill purposes, not 
used, being merely a capacity of land for a 
certain mode of improvement, cannot be 
taxed independently of the land. Boston 
Manvf. Go. v. Ntrwton, 22 Pick. 22 (1830). 

13. A corporation owning canals and land 
under and adjoining them, and gate-huuses, 
feeders and other property used for rnlsiiig 
and making available a water power, and 
whose business it is to furnish water power to 
its stockholders, who are taxed for the value 
thereof, in connection with their owh mills, 
ia taxable for the value of its propei-ty over 
and above the amounts so taxed'to its stock- 
holders on account of the water power fur- 
nished to them; although such value is de- 
rived merely from the surplus supply of 
water power which it is able to furnish to 
others during a portion of the year. Lowdl 

1. Middlesex, G Allen, 131 (1868). 

14. UndertheEev.Sts.c.?, §5, cl, 6, exempt- 
ing houses of religioua worship from taxation, 
such distinct tenements only are exempted as 
are used for religious worship and purposes 
connected therewith; and not tenements. 
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though under the same roof, which are used 
for purposes wholly eecnlar. Tropridors of 
Meeting-kouse, ifc. t. LovieU, 1 Met. 638 
(1840). And see Gen. Sts. c. 11, § 6, cl. 7; 
iSt. 18G6, e. 206. 

15. The WeEtem Eailroad Corporation are 
not liable to be taxed for the land, not es- 
eeeding five rods in width, over which they 
were anlhocized to lay out their road, nor for 
huildinga and structures thereon erected by 
them, if eudi buildinga and structures are 
reaeonably incident to tne support of the road 
or to its proper and convenient use for the 
carriage of passengers and property — such 
as houses for Ihe reception of passengers, en- 
gine-houses, oar-houses and depots for the 
convenient reception, preservation and deliv- 
ery of merchandise carried on the road. 
Worcester v, WcsUm BaUj-oad, 4 Met. 564 
(1842): See Charlestowa v. Middlesex, 1 Al- 
len, 109. 

16. The Boston W^ter Power Company are 
not taxable for tljeir income, wliieh is annu- 
ally divided among the individual stockhold- 
ers. Boston Water Power Co. v. Boston, 9 
Met. 199 (1845). 

17. The flats lying betiveen the channels 
of Charles and Miller's rivers, outside of the 
location of tlie Boston ajid Maine Rtulroad 
Extension Company,- and filled up by the said 
company, parsnant to the authority given by 
St. 1845, c. 224, § 1, for the location of en- 
gine-houseB and wood'honses, and other pur- 
poses for the USB of their road, and used, when 
so filled up, exclusively for such purposes, 
are not exempt from taxation. Boston ^ Maine 
Eailrood v. Gamlridge, 8 Gush. 237 (1851), 

18. Land purchased in fee or otherwise 
taken by a city, by authority of the legislature, 
for the purpose of supplying the city witli 
pure water, and used for that purpose only, is 
justly taken in tlie exeroiseof the right of em- 
inent domfun, and is therefore not liable to 
taxation. Wayland v. Middlesex, 4 Gray, 
600 (1855). 

19. Mutual fire insurance companies are 
not liable t« taxation for personal estate in- 
vested in their corporate names and held by 
them for the purposes of their incorporation. 
Worcester Ins. Co. v. Worcester, 7 Gush. COO 
(1851). 

20. The real estate of a bank, including its 
banking bouse, is liable to taxation in the 
town where such estate lies. TremotU Bank 
V. Boston, 1 Cush. 142 (1848). 

21. A bank cannot legally be taxed for rail- 
road stock pledged to it as collateral security 
for a debt. Wailham Bank v. Walikam, 10 
Met. 334 (1846). Tremont BanJ^ y. Boslort, 
1 Cush. 142 (18*8). 

'22, Savings banks are not taxable for bank 
stock in which they have inveslfid money re- 



ceived on deposit. Worcester Samngs Inst. 
V. Worcester, 10 Cush. 1S8 (1862). 

S3. A clerk in a post office, who is ap- 
poinlsd by the deputy postmaster, and Ms ap- 
pointment approved by the postmaster gen- 
eral, is taxable for the income derived iiom 
his employment as such clerk. Melcher v. 
Boston, 9 Met. 78 (1846). 

24. The president and fellows of Harvard 
College having built a dweUing-house on 
land of the corporation within the college 
yard, and leased the same to one of their pro- 
fessors, to be occupied by him as a residence 
for himself and his f aoiily at an annual rent ; 
it was held, that this was not an occnpaUon 
of the real estate of the college by one of its 
officers, within the exemption ftom taxation 
provided by the Rev. Sts. c. 7, §6, cl. 2 (Gen. 
Sts. c. 11, § 6, cl. 3) i otherwise, if the build- 
ing had been erected for one of tlia professors 
or officers, and hod been occupied bj' him, 
with the permission of the college, without 
his having any estate therein, or paying any 
rent therefor. Fierce v. Ccmbi-i^e, 3 Cush. 
611 (1849). 

25. The provisions of Eev. Sts. c. 7, g 10, 
(Gen. Sta. c, 11, § 13,) cl. 6, relating to the 
manner of assessing taxes upon personal 
property -held in trust, apply to properly in 
the hands of a receiver appointed by the cir- 
cuit court of the United States to hold and in- 
vest the same, and to pay over tlie income 
thereof to another person, until the further or- 
der of tlie court. Bates r. Boston, 6 Cush. 
93 (1849). 

36. A., residing in another state, owned a 
building in Laifrence, in this state, standing 
by consent on the land of another person. 
The building was taxed to A. in Lawrence, as 
real estate belonging to a non-resident, but 
was sub9eq.uently sold by the tax collector as 
personal property. JMil, tliat the sale was 
void. Flandersv. Oross. 10 Cush, 614 (1862). 

37. Under the Rev. Sts. c, 7, an unmarried 
woman, an inhabitant of this state, is not tnx- 
able here for the principal or income of shares 
in corpomtlouB held in trust by trustees resid- 
ing in another state, to pay the income to her. 
Dorr V. Boston, efS^ray, 131 (1856). But see 
Gen. Sts. c. 11, § 12, cl. 6, 

28. A corporation incorporated by the laws 
of another state, and autliorized by a statute 
of Massachusetts to hold real estate here, is 
taxable for stoekemployed in manufactures in 
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business. Blackstont Manitf. Co, ' 
etone, 13 Gray, 488 (1859). 

39. The personal estate of an unmarried 
woman is liable to taxation in this common- 
wealth, although by the constitution women 
are not allowed to vote. Wheder v. WcM, 6 
Allen, 558 (18G3). 
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30. Bonds issued trader apecial legislative 
avthority, hj a state or cit7, for niding in the 
conatFUCtion uf rnilroads, are public stocks, 
and taxabla as such, under Gen. Sts. c. Jl, § 
i. Sail V. Middlesex, 10 AUen, 100 (1865). 

31. A gaslight coinpaiif is not a public cor- 
poration in such a sense as to be exempt from 
taxation for ita real estate and macliinerj in 
tlie town in whiuli sucli real estate and maebin- 
ery are situated. Commonwealth v. LouieU 
Gas Light Co. 13 Allen, (1866). 

33. The mains, supply pipes aud meters of 
a gas light company are " machinery " within 
tlie meaning of Gen. Sts. c. 11, § 13, cl. 2, and 
are tusable as aucliin the town where they are 
situated, lb. 



Where to be Assessed, 
88. Where part of a town was incorporated 
into a new town, in accordance with a vote of 
tlie old town which provided that certain min- 
isterial lands of (he old town lying witliin the 
limits of the new town siionldnot he taiedibr 
town charges in the new town ; it was held, 
that such lands were exempt ftonr taxation 
for town charges in llie new town, especially 
alter the new town had omitted for one hun- 
dred and fort^ years to tax these lands. 
Oapeiiy. Olovej; iMasB. 805 (1808). 

84. No man can be hoiden to pay for his 
poll, or for tlie same estate, any state or town 
tax but in one town during the same year. 
Pabsoss C. J., in SioJiards v. Daggei, i Mass. 
639 (1808). 

85. A nianuttictaring corporation is taxable 
for its real property in the town where it lies ; 
but not for its personal properly used in and 
about its manufactory. Salem Iran Co. v. 
Danve>-s. 10 Mass. 514 (1818). Amesbury 
Woollen Go.v. Amesbury, 17MasB.4ei (1821). 

86. A person liable to be taxed in one tonn 
for bia poll and personal estate cannot legally 
be assessed Ibr the same in anotlier town ; and 
if so assessed, even with his own consent, 
EtJil he cannot be compelled to pay the tax. 
Preslon v. Boston, 12 Jeick. 7 (1831). 

37. Wllere a dam extended across a river, 
the thread of winch was the dividing line be- 
tween two towns, atidtbe water power created 
tJiereby was applied exclusively to drive mills 
situated in one of the towns, it was held, that 
the water powerwasjiot subject to taxation in 
the other town. Boston Manuf, Ce. t. New- 
ion, 32 Pick. 22 (1839). 

38. One living in the town of A., and hir- 
ing a store in the town of B., in which he de- 
posited a cargo of salt for sale, and also 
owning and fitting vessels in B., is liable to 



he taxed therefor in B. But for his income 
derived from buainesB as an underwriter trans- 
acted in B., ho is taxable in the town of A. 
LiUlsv. Of-eenleaf, 7 Mass. 280 (1810). See 
Gray v. KetleU, 12 Mass. 160. 

S9. The owner of goods, wares and mer- 
chandise, living in one town, and doing buai- 
neaa in another, where he has a privilege in a 
counting-room and has goods stored, hut docs 
not otherwise hire or occupy any store, shop 
or wliarf, is not liable to taxation for such 
goods in the town where he so does bis irasi- 
ness. Sttekins v. Boston, 4 Cush. 643 (1849). 

40. A 'firm doing business in Boston as 
booksellers and publishers are not liaiila to 
taxes in Cambridge by reason of their keep- 
ing deposited in Cambridge some materials 
used in their business, and having some of 
their printing and binding done forlhem there 
by other firms. Little v, Camirridge, 9 Cush. 
293 (1852). 

41. The plaintiff, residing in Barre, hired 
a store in Boston every year, fiMm December 
1st to March lat, and kept a atock of goods 
there for sale during that period, but had no 
establishment there on the first of May. Held, 
tliat the stock was not taxable in Boston. 
Field V. Boaton, 10 Cush. 66 (1862). 

43. Stock in trade of a partnership, em- 
ployed in uianufiicturing or in any of the me- 
chanic arts in a town in which the t)rm have 
not their principal place of business, but in 
wliich they hire or occupy a manufactory, 
shop, store or wharf, may be taxed in tliaC 
town as one "other than where the owners 
reside," under Kct. Sis. c. 7, § 10, cl. 1, and 
§ 13, and St. 1839, o. 189, § 1, CGen. Sts. c. 11, 
§ 13, cl. 1.) although one of the partners re- 
sides in that town. Lee v. Ternpleton, C Gray, 
579 (1856). 

48. To constitute an occupation, within the 
meaning of Eev. Sts. e. 7, § 10. tl. I, and St. 
1839, c. 189, § 1, (Gen. Sts. c. 11, § 12, cl. 1,) 
of It manufiictory, shop, store or wharf, there 
must be an actual possession, use and efficient 
control of it — such an occupation as one who 
owns or iiires would ordinai'ily have. lb. 

44. Mercliants, sending goods to a mana- 
iactory not owned or hired by them, in a town 
in wliich they do not reside, to be passed 
through one of the processes of raannlactitr- 
ing by one who contracts to put tlie goods 
through tliat process, and who, in order to 
secure a continaarice of their custom, perniits 
them to sort and count the goods tliere before 
finishing, and to pack them there afterwards, 
do not thereby "occupy" the manufiictory, 
within the meaning of Bev. Sts. c. 7, § 10, cl. 
1, and St. 1839, c. 139, g 1, (Gen. Sts. c. 11, 
§ 12, el. 1,) so as to be liable to taxation for 
such goods in the town whore the mnnufactory 
is situated, lb. 
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45. Tinder St. 1839, c. 139, stocks in trade 
Hiid stotk employed in manufacturing in a 
town within the Btnto other tiian where tlio 
owner resides, is taxable in such town, if tiiQ 
owner hjre or occupy a manufactory ttrerein, 
^Chough the owner ia an inliabitimtuf another 
Ktute. Ijeonard V, JVeur BsdfoTd, 16 (iTBj, 
(18S0). And see now Gen. Sts. c. 11, § V2, ul.l. 

46. Under the licv. Sta. e. 7, g 18, and St. 
1839, c. 139, § 2, ships belonging to a partner- 
ship and employed in il« business are to be 
trtxed to tlie partners jointly in the town where 
their buainasa ia carried on, and not separately 
at their plaoea of residence. Peabodyv. Essex, 
10 Gray, 97 (1857). But see now Gen. Sts. c. 
]l.§iH. 

47. A person is liable to be taxied in the 
town where ho resides on the first day of May, 
although he and his estate may be set off lo 
another town by a special statute, before tlie 
iissessment is completed and the tax bill de- 
livered to tlie coUoctor. Marmaa y. New 
Marl&orovgh, 9 Cash. 635 (1863). 

48. Under llev, Sts. c. 7, g 10, cl. 7, the 
personal estate of a deeeased person is tax- 
able in the town where he last dwelt, until his 
executors or administrators glyo nodce to the 
assessors thereof that it has been distributed 
nnd paid OTer to the persons interested therein, 
Hardy r. TarmmfJi, 6 Allen, 277 (1863). And 
seeGen. Sts. c. 11,§13, el. 7. 

49. The personal estate of a deceased per- 
son, which is taxable in the town where he 
last dwelt, under Rer. Sts. c. 7, § 10, (Gen. 
Sts. c. 11, § 12,) ol. 7, is not taxable in any 
oUier town. lb. ' 

EO. If the trustees of trust properly which 
is taxable to them as the owners thereof, un- 
der Rev. Sts. c. 7, 5 9, reside in different 
towns, tiie property should be apportioned 
among them, for the purpose of taxadon, and 
the share of each taxed ia the town where he 
resides, lb. See Gen. Sta. c. 11, § 13, cJ. 6. 

51. Eeturniiigalistoftrustproperty to the 
assessors of a town in which it is not taxable 
does not authorize its taxaUon tlierein. lb. 



To whom, to be Assessed. 

52. A tax on land belonging to a company, 
in tJie occupation of their agent, who ia one 
of the company, may be set to such agent by 
his name; nor willil vitiate aueh tax that there 
is added to his name the title of agent of said 
compaay. Welles v. Baitelle, 11 Mass. 477 
(1814). 

53. Non-resident owners of real estate may 
be taxed therefor, although the real estate is 
ill the actual occupation of tenants at wiil. 
Newburyport Turnpike v. Upton, 12 Mass. 
flZS (1810). 



n the hands 
r whoever else 

See Gen. Sts. 



64. The real and personal property of 
minors should be assessed to their gunrilions 
personally, Fayson y. Tufts, 13 Mass. 493 
(1816). BaUwia y. Fitehbvrg, 8 Pick. 494 
(18!i9), And see Gen. Sts. e. 11, § 13, cl. 4. 

55. A tax cannot he legally assessed upon 

a person after bia decease; ' ' "" 

ment should be upon his esti 

of his heir, administrator, a. 

may be in possesaion of tho a 

Lelar,d,b I'ick. SBG (1827). 

o. II, § 12, cl. 7; Hca-dy v. Tm-movih, 6 

Allen, 277 (imte,iS). 

56. In December, 1845, O. S. died, leaving 
a will, in which A. S. was named as executor, 
by whom the will was presented for probate ; 
but the validity tliereof being controverted, 
A. 8., in Deeeraher, 1346, was appointed 
special administrator ! and tlie validity of the 
will being established in August, 1847, A. 8, 
was appointed executor under tiie same : 
TheasseesorsofthetownofH., in which the 
deceased last dwelt, having assessed a tax to 
A. S., in May, 1864, for the esUte cfO. S. in 
hit hands as executor, it was held, that under 
the peculiar circumBtances of the cose, the 
same was rightly assessed. Smith v. Norih- 
am.pion Bank, i Cnsli, 1 (1849). 

67. Before the revised statutes, (Gen. Sts. 
c. 11, g 13,) a ministerial fund in the hands 
of incorporated trustees,' the interest of which 
was to be paid by them to the treasurer of 
tlie parish for the minister, was rightfully as- 
sessed to the trustees. Gloueesier v. Olou- 
cester, 19 Pick. 643 (1887). 

88. The poll tax of minors who are in the 
service of a manufacturing corporation, and 
receiving salaries, cannot be legally assessed 
to said corporation. Boston ^ Sandwidt 
Glass Go. V. Boston, 4 Met, 181 (1842). 

69. The provision of Rev. Sts. e. 7, § 10, 
cl. 6, that sJl personal property held in trust, 
the income of which is to be paid to any mar- 
ried woman residing witliin the state, shall be 
assessed to the husband of such married 
woman in the town of which he is an inhabit- 
ant, applies to property in the liands of a re- 
ceiver of the circuit court of the United 
states,, appointed by tliaC court to hold and 
invest the same, and to pay over the income 
thereof to such married woman until the fur- 
ther order of the court, Boies v. Boston, 6 
Cnsh. 9a (1849). See Gen. Sts. c. 11, g 12. 

SO. Property held in twist by the " Trustees 
of the Greene Pouhdadon," a chartered cor- 
poration, to apply the income to the support 
of an assistant minister of Trinity Church, fn 
Boston, ia taxable to the corporation in Bos- 
ton, although the assistant minif^ter, who is 
entitled to receive the inoome,resides in Broot- 
iine. Tiusiees of the Oreene Fovaidaiion v. 
Boston,, 12 Cash. 54 (1858). 
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As io Domicil. 

GI. A citizen of Boston, wlio had been at 
school in the city of Edinburgh when a boy, 
and formed a predilection for that place as a 
residence, and had expressed a determination 
to reside there, if he ever should have the 
means of so doing', removed witli his family 
to that city in 183C, declaring at the time of 
bis departure that he Intended to reside 
abroad, and that if he should return to the 
United States he ehonld not live in Boston. 
He resided in £dinbargh and the vicinity as a 
housekeeper, taking a lease of an estate for a 
term of yeKrs, and endeavored to engage an 
American to enter his ikmily for two years, 
as an instructor of liis children. Before he 
left Boston he made a contract for the sale of 
his mansion house and ftiniilure there, bnt 
Bliortly afterwards procured said contract to 
he nnnalled, (assigning as his reaeon therefor 
that, in case of Ms death in Europe, his wife 
might wish to return to Boston,) and Set his 
lionse and furniture to a tenant. Held, that 
he hac! changed his domicil, and was not 
liable to taxation as an inhabitant of Boston 
in 1837. TkornMke v. Boston, 1 Met. 243 
(18*0). 

62. A nadve inhabitant of Boston, intend- 
ing to reside in France with his family, de- 
parted for that country in June, 18S6, and was 
followed by his family about three mouths 
after\rards. Hisdwelling-hoase andftrniture 
were leased for a year, and he hired a house 
in Paris for a year. At the time of his departs 









residence in Boston, but had not fixed 
time for his return. He returned in about 
sixteen months, and his family in about nine 
months afterwards. Hdld, that he continued 
to be an inhabitant of Boston, anij that he was 
rightly tased there, during hie absence, upon 
his poll and personal property. Seal's v. 
Soston, 1 Met. 350 (1840). 

63. Where a dwelling-house is so divided 
by the boundary line between two towns as to 
leave that portion of the Jiouse in whicli tho 
occupant mainly and aubstantJally performs 
those offices which characterize his home, 
(snch as sleeping, eating, sittlngand receiving 
visitors,) in one town, he is a citizen of that 
town, and has no right to elect to reside and 
be taxed for his personal property In the other 
town. Ckeiiery v. Waltham, 8 Cuah. 327 
(185 L). 

64. 0., a native of Boston," removed to 
New Yorlc in 1828, where lie resided until 
1840, at which time he returned to Boston, 
and continued an inmate of bis father's family 
until 1848, when his father 'died. He tlien 
toot rooms at a hotel.'aiid remained in Bos- 
ton, employed as executor of Ms father's will, 
nutit April 6, 1849. During this whole period 



he freqnently expressed an intention of lenv- 
ing Boston and removing to Europe or New 
York. On April 6, 1849, he went to New 
York, intending to sail for Europe, and either 
to fix hie residence in Paris or return to New 
York. He did not sail from New York, but 
returned to Boston on May 7th, and sailed 
from that city June 6, 1849. In June, 1850, 
iie returned and established his residence at 
Newport. SiHd, that he was an inhaldtant of 
Boston on May I, 1849, for the purpose of 
taxation, Oiis v. Bosloa, 12 Cush. 44 (1863). 

66. C. owned dwelling-houses in Boston, in 
Brookline, and in Beverly. He usually re- 
sided in Brookline about seven months of each 
year, from some time in April to Hovcraber, 
(except a few weeks in midsummer, spent at 
his house in Beverly,) when he closed. that 
house and removed to Boston nntil the follow- 
ing April. In April, 18E0, the usual prepa- 
rations were made ftir him to close the house 
in Boston and remove to Brookline, hut from 
illness he was not able to go personally nntil 
some time in May. On tlie 28th of April ha 
informed the assessors of Brookline of the 
cause of his detention in Boston, and that he 
desired to continue a citizen of Brookline, and 
taxable there, where for many years he had 
been taxed and had exercised nil municipal 
rights and privileges. Held, that although 
actually in Boston on May 1, 1850, he was 
not rightfully taxed there upon his poll and 
personal estate. Gahot v. Boston, 13 Gush. 
63 (1853). 

60. A persen is not taxable as having a 
residence in the city of Boston, who habitu- 
ally resides, for seven months of the year, in 
his own house in another town, where he has 
for twenty years been taxed for his poll and 
personal property, and voted and exercised 
the rights of citizcnsliip, altliough he spends 
five months of each year, including the winter 
months, in a house owned by him in Boston. 
Lee v. Boston, 3 Gray, 484 (1654). 

67. An inhabitant of P., being out of health, 
gave up business there, and removed to F., 
witli the intention of remaining there through 
the summer and reluming to P. in the autumn, 
to reside and do business there. Tlie ne^t 
autumn his health was restored, bnt, not find- 
ing satisfaetoiy business ia P., ha remained in 
F. until tho following March, when ho en- 
tered into business eisewh ere, and intended, as 
soon as he could make arrangements, to re- 
move to C. to reside, and made a contract for 
the removal of his furniture to 0. as soon as 
possible, and on the first of May put it on 
board a vessel, and a few diiys after personally 
removed to C. Held, tlint he was rightly 
taxed in F. on siud first of May. Canoe V. 
Freetown, 9 Gray, 367 (1857). 

68. A man who was bom and resided In child- 
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hoodin Vemiont, afterwards lived in New York 
for Bvc years n?:at preceding liis coming of age, 
then spent some montha M liis farmer tionie 
in Vermont in aeRrcli of employment, and 
sflcrwards, for the same purpoae, went to St. 
Louis tind obt^ned employment as a clerk, 
but under no contract for any fixed length of 
time, Bud there became en^tned to marry a 
woman residing at Boxbury, and came to 
Maeaachusetta in Mareli to fulfil hia engage- 
nieut, without intending to make Roxbury liis 
ri-siilonce, litrod a booae in Brookllne, at a 
rent beginning on the 1st of April, and pnl 
into it servants and furniture, and Ills own and 
his betrothed wife's movable property. They 
were married at Itosbury on the 9th of April, 
an<] immediately took a wedding tour, with no 
intention of returning to Boxbur;, and on the 
2d of May returned to the house in Brookline 
and resided there. Held, that his doniieil 
WB8 in Urookllue on the first of May. WiO- 
iami V. Roxbary, 13 Gray, 21 (186M). 

69. A. formerly lived in Boston, and after- 
wards went to Nev Orleans, where he took up 
Ma residence, went into business, and became 
permanently Szed as a merchant, and has Imd 
no other place of business since. Ue married 
at the South, had children, came to iiostoii 
with them, intending to return, bought a 
bouse, eommeneodbousckeepiing, andsenCMa 

hid to 11 e public schools. He was in the 

f m Dgto Boston every summer, and 

mai mg here and iu the vicinity for a few 

n n hs H left his family in Boston for the 

b fi h children's health, for two yeara, 

a d h self to liis btisiness at New Or- 

u always styled himaelf as of New Or- 

msed tlie rights and performed 

h d a (ittizen there, and in no other 

d intended that his domicU aboutd 

b h Held, that the supreme judicial 

ur not to set aside a verdiut which 

m d n proof of the above facts, that his 

domiuii was in New Orleans. Codtraner.Bos- 

<D«, 4AUei), 17r C18(i2). 

70. If a minor leaves the domicil of his 
origin with the consent of his guardian, and 
lives for two consecutive years exclusively in 
miotber town, considering it as his home, with 
no definite intent on the part of his guardiau 
to cause Mra to return, he acquires a new 
domjcil in the latter place, and his property is 
properly laxable there, Kirklandy.Wkatsln, 
4 Allen, 4112 (1803). 

71. A person is legally taxable for personal 
property in the town of whioli lie Is an inhab- 
itant when the tax is assessed; but )jis elec- 
tion to pay such tax in one town rather than 
In anotlier, is only one ciccumstanee bearing 
upon the question of his actual habitancj, and 
must be taken in connection with the other 

IS of the case, in order to deter- 



mine where lie is legally liahla. Lyman v 
Fiske, 17 Pick. 231 (1836). 

72, Whether a person removing from one 
town to another intends to change his resi-. 
denee, is a question of fact, and not of law. 
FitcUurg v. tFtncftendon, 4 Cush. 190 (1849), 

75. If an inhabitant of a town removes to 
another town in this commonwealth, not in- 
tending to remain there permanently, but with 
the intention of not returning to his former 
home, and does not so return, he loses his 
doniicil in the fcrraec town. Mead v. Soxbot-' 
ough. 11 Cush. 8Cg (l8o3> 

7*. The fact that a person was taxed in the 
town to which ho has removed, is not compe- 
tent evidence to show that he did not continue 
to be taxable in tlie town of his former resi- 
dence, lb. 

76. An inhabitant of this commonwealth, 
who removes from the town of his residence, 
with the intention of never residing there 
ag^iin, and of removing to another state, is 
still, so long as he remains in this comuion- 
wealtli, liable to taxation in that town, ontil 
he acquires another domicil. Balkleyv, WiOr 
iamslovm, 3 Gray, 4B3 (1853). 

7G. An inhabitant of the town of Rochester 
in this commonwealth removed out of the 
state on April 10, 1858, with the intention not 

to make his future abode and home in Mutt- 
haven, in the state of Hew York. But before 
he took up his abode in Motthaven, be stopped . 
at the abode of his son-in-law in tlie city of 
Hew York until and including May 1, ldS8, 
and shortly afterwards went to Motthaven, 
where he subsequently resided. Sdd, that lie 
was not an inhabitant of Rochester on Mny I, 
1863, nor taxable tliereui for his personal 
eatate. Brigga r. Eocheste}; IG Gray, 
(laGO). 

77. The words in Rev. Sts. c. 7, § 9, " where 
he shall be an inhabitant on the fii-st day of 
May," are to ba construed as meaning "where 
he ahalt have hi o uu on a ' 






sidcnce, s 



I will, . 
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death, upon the que turn of a dun 
time shortly nfte e uak ^ ut the de a- 
tious and of the wUl IF o v 2 9 

Allen, 314 (18a4) 

78 a. After proof of a man a decia at o s of 
his intention to le ve a own e dence m- 
petcnt, upon the que tion of s do u t at 
he was not there except occaa onily a d or 
short visits, alle wards H'jteon v. Tm i /, 11 
Allen, (18G5). 

78 A. If on a question of domicil instruetions 
were given to ihe jury in tlie form of general 
propositions, which, when taken together, 
correctly express the law of the case and 
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TAXES, U. III. 



contain all necessary explanations and qnali- 
.fluations, a new trial wiJl not be granted for 
the re.lEon that a single passage, taken ab- 
Etractly, may liiii'e been erroneous. Ada/ins v. 
A'antucket, II Allen, CISG5). 

Sea DoHiciL. 



HI. Manner i 



E As- 



79. An agreement between neighboring 
towns, not to tax in one tiie lands of the iu- 
hubitante of the oilier in their oirnoceupation, 
is invalid. DitHngham v. Sno«}, 6 Mass. 547 
(1809). 

80. Assessors are not compellable to assess 
an illegal tax. They may exercisa their 
judgment on the sulijects for wMch the money 
appears to be voted i and they may refuse to 
cause the collection to be enforced, if they 
deem, tba tuic illegal. Fakebk, C. J., in Ste£- 

. so-a V. Kempton, 13 Mass. 283 (1816). 

81. If a tux is illegally assessed, it need not 
be lost. The tax may be re-assessed, or 
the town may renaw then: vote to raise tlie 
money. PAUKiiB, C. J., in Libby v. Burn- 
hwia, 16 Mass. 148 (1318). 

62. In assessing improved lands, it is not 
necessary in invoices or tax lists to specity 
ihe nnniber of aores ; it is sufflclent if the 
value of the land is stated. Welles x.BattelU, 
11 Mass. 477 (18U). 

83. Taxes must be assessed upon a valua- 
tion made for the year in which they are as- 
sessed, and cannot be assessed npon tlie val' 
nation of the preceding year. Nason v. 
Whitney, 1 Tick. 140 (1833). 

84. It is essential to the validity of an as- 
sessment of taxes that the valuation on whicll 
it ia based, or a copy of it, should be depos- 
ited in the assessors' office. Thayer y. 
Sifams, 1 Pick. 483 (1823). See Blossom v. 
Cannon, 14 Mass. 177; Gen. Sts. c. 11, § 

86. Tho assessment of half a poll tax Upon 
an individual is, it seems, illegal. Souik- 
rw^ion v. Easikampion, 8 Pick. 880 (1829). 

81!. Assessors cannot lawfully add more 
than five par cent, to the nmonnt of any tax 
wliich they are authorized to assess, iibhy 
V. Barnham, 15 Mass. 144 (1318). Ohaile- 
montv. Conway, 8 Pick. 403 (1829). Gen. 
Sts. 0. 11, §32. 

87. TJnderavote to raise the sum of §250, 
assessors have no aulhority to assess a tax of 
f38B.01. Joyiier v. Egremoni, 3 Cush. 667 
(1819). 

83. The circumstance that in the assess- 
ment of a tas, some individuals are assessed 
wlio are not liable to the tax, does not vi 
s respects those who ai 



miide for the 
is illegal and 
i Pick. 408 



able; and a second a 
purpose of rectifying the ei 
void. Iitglee v. Bos war. 
(1827). 

If assessors omit, Uirough error of judg- 
or mistake of law, to assess a tan on an 
individual, the omission does not invalidate 
the assessment m regard to other persons. 
Willia^ns v. Lunenburg, 21 Pick. 76 (1838). 
BO. A tax is not rendered void by tlie omis- 
sion of the assessors to tas aU the property 
of an individual wliich ouaht to be taxed. 
Watson V. Frineeton, 4' Met. 699 (1842). See 
George v. Mendon, fl Met. 497. 

91. Where one is taxed and pays mors 
than his due proportion of a town tax, in con- 
sequence of the omission of Ihe assessors to 
tax otlier persons their due proportion, he 

mot maintain an action against the town 
money had and received, to recover back 
any part of the tax so paid. Watson v. ■ 
Pnncston, i Met. 699 (1813). George v. 
Mendon, Q Met. 497 (1848). 

92. Under St. 1823, c. 133, a tax was valid, 
although the assessors' list of assessments, 
and the rate lists committed to the collector, 
conttuned no separate column for income. 
Btachbwn v. Walpole, » Pick. 97 (1839). 

93. The provision of statute requiring that 
notice respecting an abatement to those iclio 
pay their taxes promptly, shall be posted up 
in public places, is merely directory to the as- 
sessors, and the pUdntiffln an action of ti'es- 
pass against a collector for taking his goods in 
levying his tax, cannot av^l himself of a fiul- 
ure in this respect, as an ohjeetion to the va- 
lidity of the assessment. Spragua v, Bailey, 
10 Pick. 486(1837). 

94. Nor can ^e plaintiff in such an action 
avail himself of the omission of the assessors 

follow predsoly the form of valuation pre- 
scribed by the Btatnte. Ih. 

So. A town voted to raise a certjun sum 
for the support of schools and another sum fur 
conUngent expenses; and in assessing these 
sums, together with the county tax, the as- 
sessors made one list of the school tax and 
another of the county tax and the sura voted 
fbr contingent expenses, and on the first list 
the sum assessed exceeded the sum voted for 
schools by more than five per cent., hut the ex- 
cess on both lists together was less tlian five 
per cent, on the whole amount to be rinsed by 
taxadon. It was held, that the assessment 
was valid. Alvord v. Collin, 20'Pick. 418 



96. An assessment by the assessors cf a 
town, in pursuance of a legislative grant and 
apportionment of a state tax, would be valid, 
although made by tlie assessors without any 
warrant from the state treasurer. lb. 

97. So an assessment of a county tax, duly 



,, Google 



eranted and apportioned ninong Ihe several 
towns ill the county, would be valid, altiiougli 
made by tlie asaeBsovB wkljout any warrant 
from the county treasurer, Ih. 

98. Wliere in' tlie aaeessmpiit of a tax on 
nnimpraved land of a non-resident proprietor, 
tlie land, hy mistake, was set intlie list against 



tlie n 



Ih. 






. A building owned by one person and 
standing by ooasent upon tlie land of anollier, 
Eliould be assessed to tliB owner as personal 
snd not as real estate. Flanders T. Cross, 
10 Gush. 614(1862). 

100. The provision in Rev. Sts. c, 8, § 6, 
(Gen. Sts. e, 12, § G,) tliat "if, intlieaesea- 
sors" lists, or in tlieir warrant and list com- 
mitted to tbe collectors, there shall be any 
error in Ibe name of any person taxed, the 
tax assessed to him usy, notwithstanding snch 
error, bo collected of the person intended to 
ha taxed, provided he Is t:ixnble, and can be 
identified by the assessora," applies to tlie 
case of a person wlioeo anmamo only is in- 
aertod in the list of the valuation ftnd in the 
tax list committed to tbe collector. - Tyier v. 
IfardiBiek,6 Met. 4T0 (1843). Sea Trustees, 
^e. V. Boston, Vi Cush. 66 ( Swgetil v. Bean, 
7 Gray 1''5 



that the assessment was authorized. lb. 



103. Where a town chooses three as 
two- of whom are sworn, and the third does 
not reflise to accept the trust, but oinita to 
take the oath of office, and when called upon 
by the other two declines to act, niid tlie town 
does not choose another ia his stead, tho oilier 
two have authority to assess talCs. George 
y. Mendon, 6 Met. 487 (1843). 

104. If one of three asseesore, after duo 
notice, revises to attend and act in assessing 
atss, the other two may proceed withovitldm. 
W'HUams v. Lttnenburg, 21 Pick. 7S (1838), 

105. Tlie list of estates, real and personal, 
which tho inlialiitanta of towns are rpquired 
to present to the nsaesaors, before an assess- 
ment of taxes is made, is not intended to con- 
tain a statement of the estimated value of the 
property ; and if the list contains a statement 
of the value, such statement is not, by Kev. 
Sis. c. 7, § 22, (Gen. Sts. "c, 11, § 25,) con- 
clusive on the assessors ; bat they_ are to ex- 
ercise their own judgtaenC in estimating the 
value of the properly. Neiiibw>'y;porl v. Eisex, 
12 Met. 211 (184S). 

lOG. Assessors have no power to waive the 

bringing in of such list. Winnisimmet Co. v. 

Okelnen, B Cush. 477 (1850). 
107. Such list must ha brought in before 

Ihe tax is assessed. Forter v. Norfolk, 6 

Gray, 383 (1855). 

103. Under Rev. Sts. c. 7. § 27, (Goo. Sts. 
11, § 31.) tbe onilasion to assess npon tlio 
oils one sixth part of tiie state tax renjlers 
c whole assessment illegal. GoodHch v. 
unenbitrg,0 Gray, 38 (1867). Oej~ry v. 
loneham, 1 Allen, 819 (1861). But see now 

Gen. Sts. c. 11, g 54. 

109. An inhabitant of a town is not entitled 
recover back the amount of a tax paid by 
m therein, althoagh, (1.) The record of the 
uioe of assessors, by whom the tax was 
sensed, aa originally made, did not show I haD 
ey were chosen by billot, if they were in 
ctHo chosen, and the record has been amend- 
; (2.) The whole amount assessed in the 
wn was leas than the whole sum voted to be 
ised, by a sum exactly equivalent to the 
mount voted for bridges, if there was also a 
te at the same meeting to repair the bridges 
y a labor tax; (3.) A vote was passed to 

make a discount on such taxes .on property as 
oidd be paid within, a specified time, but no 
soount on poll tiixes, and a direction to 
is elTect was inserted in the warrant to the 
Hector; (4.) The valuation list was not 
posited with the chairman of the assessors 
ntii the day before the tax list was comroit- 
d to the collector; (6.) The valaatioii list 
nlained no specification of particulars, under 
e several classes of property assessed, but 
ly a general estimate of tlie value of each 

class, if the plaintiS did not furnish to the 
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a list of his property. Tohey v. Ware- 
ham, 2 Allen, 53* (18B1). 

110. This court cannot say tliat a city or 
town may be excused from levying a tax ac- 
cording to tUe req^nirement of St. 1803, c. 21B, 
on tho ground that an insufficient time wnB 
nllu<Tcd for tlie asBcssiucnt and collection 
thereof, Although the warrant for t!ie tax was 
not received from the stale treasurer unlil the 
ordinary taxes of auch city or town had been 
assessed and cototnitted to its treasurer for 
collection. LoavU v. Olwer, S Allen, 247 
(ISGi). 

111. Assessors of tases are not bound by a 
list of property broviglit in for aasasBuiant and 
Eworu to, if it appears from an eiamiQaiion 
of the person who brings it in that it is not 
true, ffall v. Middlesex, 10 Allen, 100 (1866). 

] 12. Toirns may raise money at a meeting 
duly called after the annual meeting ; and if 
at the annual meeting tliey have voted to raise 
BO much money as to require the Baaessoient 
of the full snm aUowcd l>y law to be asBessed 
upon polla in any one year, a tax subsequently 
voted must bo assessed only upon property. 
^■eeland v. SasUngi, 10 Allen, 570 (18G3). 

lis a. Sales of the stock of a manufacliir- 
ing corporation do not fltmish the only teatof 
the value of their real estate and machinery 
for the purpose of taxation, although tiie cor- 
poration owns no olJier property than tliis 
real estate and macliineiy, and owes no debta. 
The market valne of shares of stock in 
such corporation is liable to be controlled by 
circumstances which do not aSuct the value 
of its real estate and macliinery as a whole. 
' C/ticopee v. Hampden, IC Gray, (1880). 

1126. StocS: in corporations established in 
otlier states is to be assessed to stockhuiders 
in this Etate nt its fhll value, and no deduction 
is to be made on account of taxation to which 
sucli corporations are sulQect in the states 
wiicre they are established. Dwinht v. Bos- 
ton, 12 AMi^a, (186G). 

See APPEOPBlATJOSSi. 

IV. Collection op Taxes. 
Ca) Oeneraliy. 

113. A collector of taxes is competent to 
collect taxes granted and agreed on before his 
appointment to office. Qolburn v. Ellis, 7 
Mass, 89(1810). 

11*. Constables are ex officio collectors of 
taxes, when none others are appointed. Ool- 
. man v. Anderson, 10 Mass, 105 (1813). Gen. 
Sts. c. 18, § 71. 

116. A Belectman and assessor of a town 
may legally be chosen collector of taxes alao. 
Jlbward v. Proetor, 7 Gray, 128 (1856). . 

116. A collector of taxes may be sworn at 
any time before entering upon the dutius of 



his office ; and his oath need not be matter ol 
record, but miy bo proved by parol, /b. 

■ ■■ - - ■ obliged tc 
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118. A toivn record, showing a 
let out the collection of the taxes at aucljon 
Immediately to the lowest bidder whom tlie 
town will accept," the bidding off of the col- 
lection of taxes, and a clioico of tlie lowest 
bidder to be collector for tlie ensuing year, 
showB a sufficient authority to the person 
elected to collect tjie taxes ; especially if he 
has previously been chosen constable. lb. 

119. Wliero a person was chosen collector 
of taxes "by bidding offthe office at Tendue," 
by which " he was to collect the taxes of the 
town for five per cent.," the election was sus- 
tained; but if the terms of tlie vendue had 
been that the person who would collect the 
taxes for the lowest compensation, should at 
all events, without regard to his fitness or 
qualificalions, he the collector, it seems, that 
the election would have been illegal and void. 
AlisordT. Cbffiii, 20 Pick. 118.(1838). 

120. A deputy collector appointed under 
Rev. 8ta. o. 15, § GO, (Gen. Sts. c. 18, § 67,) 
by a collector who is also town treasurei', 
may execute a warrant for the collection of 
taxes, though he be appointed deputy before 
the warrant was iBsaed, and though tlie war- 
rant be directed to the collector only. Aid- 
rich. Y.Aldricli, 8 Met. 103 (184*). 

121. If the ^ts under which a town treas- 
urer waa to issue his warrant of distress, 
under St. 1786, c. iG, against a colleclor, for 
neglecting to collect and pay over taxes com- 
mitted to him for collection, were properly 
certified to him, he liad no discretion, butwns 
obliged to issue his warrant. Wcddron v. 
Lee, 3 Pick. 333 (1837). See noir Gen. Sts. 
c. 12, § 61. 

122. An assessors' warrant made out and 
signed by the assessors, with one seal afBxed 
while they were togotlier, and ooiicluduig 
with " given under our hands," wltlioat .idd- 
ing " and seals," was held to be valid. Brad- 
ford V. liandidi, 6 Pick. 496 (1827). See 
now Gen. Sis. c. 11, §89. 

123. A warrant to a collector of taxes, 
signed by only a majority of the assessors, is 
valid. Sjiragiie v.. BaUcy, 19 Pick. 4SG ■ 
(1837). 

12*. Theprovisionin tlie"actto amend the 
revised statutes, "(Rev. Sts.page 804 ; Gen. Sts. 
V. 12, § IG,) that when any person committed 
to jail for non-payment of taxes, shall be dis- 
charged by ttdcing the poor debtors' oath, 
" the coUectur shall be liable to pay the tax, 
with the chaises of imprisonment, unless he 
sliali have arrested and committed the par^ 
witiiin one year alter the lax was committed 
to hiiQ to collect," does not render the col- 
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lector liable to pay fbr the support of the 
person so committed, wbile in jail. Tovnseiid 
V. IValcuii, 3 Met. 152 (1841). 

ll'o. Tnsea, being neitlier judgments nor 
contracts, nre not subjett to be Bet off iu an 
action by a to: pajei ngainst the dty endtled 
to his tax. Peiree v. Boston, 8 Met. BSO 
(1842), See Gowmonwealthir. Phrsitix Sank, 
11 Met. 135) Applelon v. Hopkins, 6 Gray, 
633. 

126. The provision in Ker. Sta. c. 8, § 5, 
(Geu. Sts. 0. 13, f 6,) that ■' if, in tlie asses- 
sors' lists, or their warrant and list committed 
to the collectors, Uiere ahall he any error in 
the name of any person tuied, the tax assessed 
to bim may, notwithstanding such error, be 
collected of the person intended to be tasted, 

. provided he is taxable, and can. be identified 
by tlia assessors," applies to tlie case of a 
person whose surname only U inserted in the 
list of valuation and in the tax list committed 
to tlie collector. Tyler v, MardwiiA, 6 Met. 
470 (1843). - 

127. A tax warrant.' "" " 



continuing a 

pear that the real e 
partners. Mowara 
(18EG). 



real and personal 
jointly, if it does not ap- 
,ate was held by them as 
V. Pfoclor, 7 Gray, 128 



>. Nor by reason of containing an assess- 
ment of two poll taxes to two ti>nants in com- 
inon of land; nor by reason of assessing a 
number of poll taxes to one person. lb. 

129. A tax warrant, good upon its feoe, 
protects the collector acting under it, nol> 
witlistanding any irregularity in the meetings 
at wiiiob, or tlie votea by which, the taxes 
■were assessed. lb. 

130. A warrant to a collector of taxes, 
which directs him to collect the amount of a 
highway tax "in money or receipts from the 
surveyor of liighways," is unauthorized by 
law. ChesliirB v. Mowland, 13 Gray, 821 
(1859). 

181. A collector of taxes is not responsible 
to the town for not collecting taxes under a 
warrant illegal on its- face, lb. See Adams 
V. Famsieoiih, 16 Gray, 

182. When a person, after the assessment 
of a tax upon Mm, removes out of the pre- 
cinct of the colleclor without paying his tax, 
and the collector issues a warrant, tinder 8t. 
1842, c. 34, (Geu. Sis. o. 12, § 18,) \a tlie 
sheriff of the coun^ or his deputy, for the 
collection of such tax, the warrant must set 
fbrlli the fact that the person taxed has re- 
moved oat of the precinct of the collector 
without paymg his tax, or it is invalid. Wiil- 
iamstown v. muia, 16 Gray, (1860). But 
see Cheevery. Merriii, 5 Allen, 663 (post, 186). 

133. But in such case if in fact the person 
taxed has removed cub of the precinct of the 



collector without paying liis tax, and a war- 
rant lias been issued to a deputy sheriff for 
its collection wlilch ouiits to set fortJi the fiict 
of such removal, and the deputy sheriff col- 
lects the tax upon such warrant, the sheriff is 
Uable to tlie town for the default of his deputy 
in not paying over s^d tax to the town. lb. 

Cb) By Actioii at Law. 

1S4. A collector of taxes cannot maintain 
an action to recover tliem in any case besides 
those in wliich an action is given tu hiin by 
the Eev. Sts. c. 8, § 16 (Gen. Sts. c. 12, §S 
19, 20). (h-apo V. Stetson, 8 Met. 898 (1844). 

136. A collector of taxes, in an action 
under St. 1789, o. 4, (Gen. Sts. o. 12, § 19,) 
cannot recover interest on tbe amount of the 
taxes demanded in the action. Baiiforth v. 
Waiiams, 9 Mass. 324 (1812). 

136. If a person, after (he assessment of a 
tax upon him, leave the precinct of tbe col- 
lector, with the intention of returning at tlie 
expiration of six months, this Is a removal, 
witliin the meanhig of Bev. Sts. c. 8, S| 14, 
IE, (Gen. Sts. c. 12, g§ 18, 10,) wliioh provide 
tiiat if any person, after being assessed, 
remove out of tlie precinct of the collector 
without paying the tax, tbe coilectcr niu.y, in 
his own name, maintain an action therefor, 
in like mannerasforhis own debt. Jloughioa 
v. Davenport, 23 Pick. 236 (1839). 

187. In an action brought by the collector 
of taxes for the town of Groton to recover a 
tax assessed upon the defendant for the year 
1889, it being admitted that shortly before tbe 
tax was assessed the defendant was an in- 
habitant of Groton ; it was held, that the bur- 
den was on the defendant to prove that ho 
had, before the first of May, 1889, changed 
his domiuil. iLilbin'it v. Bennett, 3 Met. 199 
(1841). 

138. When a person wlio is sued hy a town 
collector fur the recovery of a tax, defends on 
the ground tliathe was nutaninhatiitant of the 
town where he wastaxed, at the time when tlie 
tax was assessed, but had removed ttierefrom, 
and this defence fiuls, he may tlien defend on 
the ground that he has not removed from the 



Stetson, 8 Met. 393 (1844). 

139. A mortgagee of land, who lias taken 
possession thereof for tbe purpose of foreclo- 
sure since the enactment of the General Stat- 
utes, is liable Ut an action, under Gen. Sts. c. 
13, g 40, by the collector of taxes, fur llie un- 
paid taxes theroon. Aiulrews v. Worcester 
Ins. Go. 6 Alien, 66 (1863). 

(0) By Arrest, 

140. Under St. 1785, c. 70, § 7, taxes on 
the unimproved lands of non-resident propri- 
etors or on improved lanila of proprietors liv- 
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jng without the state, were not a personal 
cliargi!, but a, lien upon tiic land only, and 
the proprietors could not lawfully be arrested 
for non-payment of such tajtes. Rising v. 
Granger, 1 Mass. 47 (1804). 

141. A waiTant for tbe collaetion of taxes, 
properly issued to a collector by a board of 
assessors, is " a lawflil warrant issued by a 
court of competent jurisdiction," within the 
meaning of St. 18ST, c. 221, § 1, (Geo. Sts. c. 
144, § 42,) and a person who is arrested npon 
such warrant by Uie proper officer, for non- 
payment of taxes, is not entitled, as of right, 
to the writ of personal replevin, and to be 
thereby delivered. Aldfii^ y. Atdi-ich, 8 
Met. 103 (1844). 

142. A warrant issued by assessors for the 
collection of a tas, justified the arrest by the 
collector of a party on whomatojuwas assess- 
ed, although he might have received a cer- 
tificate of disolinrge under tlie United States 
bankrupt act of 1841. The question whether 
such eerdftcnte released the party from the 
tax could not be tried in an action against 
the collector. lb. 

143. A collector of taxes, under a warrant 
A:om the assessors in which the tjme for the 
completion of the collection of the taxes 
therein mentioned is specified, may arrest a 
person for the non-payment of his tax, after 
the expiration of the time limited in tlie war- 
rant fur the collection and payment of tltel 
BasseU v. Forttr, i Gush. 487 (ISi'J). 

144. The St. of 1855, c. ±14, abolisliing 
prisonment fur deht, does not apply to a v 
rant of distress for non-payment of tta 
Appletim y. BbpJdns, 5 Gray, 830 (1855). 

145. A non-resident owner of real estate may 
be arrested for non-payment of taxes {liereon, 
after due demand upon him, and fjuLure of the 
officer upon diligent search to find any goods 
belonging to hiin or on the estate. Siiow 
KtMii, 9 Gray, 190(1867). 

145 a. An officer, who returns upon a wa 
rant for the eolleclion of a tax assesai 
upon real estate to a non-resident own 
thereof, that "having made diligent search 
fi>r goods of" the said owner "and for goods 
upon the said real estate, whereon to levy this 
warrant," he arrested the said owner, does not 
make himself liable as a trespasser, by 
more distinctly stating tliat he was unable to 
£nd such goods. li. 

lis. A collector of taxes has no right, under 
the iiev. Sts. c. 8, § 11, (Gen. Sts. c. 12, § 
18,) to take the body ibr non-payment of 
taxes, if sufficient property is shown to him upon 
which to levy; although fourteen days have 
elapsed since a demand of payment. i,oihro2> 
v. Ide, 13 Gray, 93 (1869). 

147. Tlie return of a collector of 
upon his warrant is only prima facie eyidence 



his favor, in on action against him for an 
unlawful arrest. lb. 

143. In the service of a warrant of distress 
for the coliection of n tax, the collector cannot 
lawfully arrest the body of a tax debtor, un- 
'le is unable to find property whereon to 
levy it,Kndhymeans of which payment of the 
tai may bo secured. JIoll v. Ball, 8 Allen, 
6 (1861). 

149. One who is unlawfully arrested and 
comraitted to prison on a warrant of distress 
for tlie collection of a tax, may show, as com- 

itent evidence on the question of damages, 
an action to recover for the illegal arrest 

id imprisonment, the manner In which he 
lived while detained in priso.n, if he was sub- 
jected only to the ordinary inconveniences of 

;rsons lawfully detained there. lb. 

See AcriOKS, 14. 

(d) By Distress and Sale ; Lien on Iiand. 

150. A collector of taxes can sell a distress 
ken by him only under statute authority, as 

he derives no authority to sell from the com- 
mon law. Cald-weU v. Malon, 5 Mass. 403 
(1800). Crapo r. Stelsan, 8 Met. 39B (1844). 

161. If goods distrained for non-payment of 
taxes be sold by the collector after the expi- 
ration of the time limited by statnte for min- 
ing such sale, the delay renders the collector 
trespasser ai I'nifto; and he is liable to an 
3tion by the owner for the conversion of the 
goods, although no demand tliereof be made 
before the commencement of the action, the 
tortious taking of personal property being a 
conversion. Pierce v. Benjamin, 14 Kck. 
356 n.833). See Gen. Bts. c. 12, § 8. 

153. In such action it appeared that the col- 
lector applied the proceeds of the sale in part 
payment of the fax, atid that the owner subse- 
quently paid him the residue and required a 
receipt for the whole amount of the tax in or- 
der that he might settle with his landlord. It 
was held, that tliis was not a wiurer of the right 
to bring the action. lb. 

153. In such action- it was held, that the 
measure of damages was the value of the 
goods, deducting the amount applied by tiie 
collector to the payment of the lax. lb, 

164. The provision in the tax act of 1834, 
(Gen. Sts. c. 12, § 33,) tliat.." Whenever any 
tax shall be assessed on any real estate liable 
to taxatiqn}~said^ tax shall be a lien on said 
estate," extends to county and city taxes as 
well as to state taxes. HayAen v. Foster, 13i 
Pick. 403 (1833). 

155. Where separata and distinct real es- 
tates belong to the same owner, they are to bo 
considered as distinct subjects of taxation, 
and must be separately valued and assessed; 
and each estate is sul^ect to a lien for tlie 
payment of that portion only of tlie owner's 
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276. 

156, Where, Bt ft sale of goods for tlie iion- 
pBjment of taxea, tUe collector of taxes bu- 
uiiine himself the purchaser, it was held, that 
Huch sale was roidable, at tlie election of the 
owner of the goods. Pierce v. Benjamin, 14 
Pick. 356(1833). 

loT. It seema, that in such case the owner,in 
order to maintsun an notion for the conversion 
of the goods, mast elect to annul tlie sale be- 
fore tlie commencement of the action. lb. 

168. Where in the advertisement of a sale 
of unimproved lantts of non-resident propri- 
etors for the payment of taxes, a parcel of 
land ws^ set against the name of the previons 
owner, Uirough ignorance of its haviag been 
conveyed, but the amount of the tax, the time 
and place of sale, the town in whieh the land 
lay, the number of the lot, and the quantity 
of the land were expressed, it was held, that 
the notice of sale was sufficient. Ab!ord v. 
CbUin, 20 Pick. 418 (1S38). 

159. Where a witness, upon being shown a 
writing certifying that a notice of a sale was 
posted up in his inn, testified tliat the signature 
was in his handwcitJng, and that he had no 
doubt tlie certificate stated the trutli, though 
he did not recoUect the fact; it was held, that 
(he posting up of the notice was duly proved. 
lb. 

160. Where the only defect in a warrant 
issued by assessors to a collector of taxes is 
an omission to direct him to sell distrained 
goods within seven days, he is jusUtied by 
such warrant in distraining goods and selling 
them within seven days according tr ' — 
Ki^g V. Whitcomb, 1 Met. 828 (1840). 

lai. A demand by a collector of payment 
of a tax assessed on a noa-resident, who has 
no agentor attorney widiin tlie Common- 
wealth, is sufficient to .justify a 8ubseq.uent 
seizure and sale of his goods, if such demand 
be made at his last and usual place of abode 
in the town where he is taxed. lb. 

182. A. distress for the non-payment of s 
tax cannot be made alter the death of the per- 
son on wliom the tax is assessed. Wilson v. 
Shearer, 9 Met. 504 (1845). 

1G8:. Though a warrant to a collector 
erroneously direct him, for want of goods and 
chattels, whereon to make distress,' for the 
space of twelve days after demanding pay^ 
ment, (instead of fourteen days, as directed 
by the Rev. »ts. a. 8, § 11; Gen. Sts. i 
§ 13,) to take the body, &c., yet if the 
rant be in other respects sufficient, this 
thoceui will not vitiate it, so as to render il- 
legal a distress made by virtue of it, if, in 
malting the distress, the warrant be execu- 
ted according to law. Barnard v. Gra/Bss, 
18 Met. 85(1847). 



164. Under the Rev, Sts. c. 8, § 8, (Gen. 
Sts. c. 12, § e,) a collector of taxes, who 
distrains goods, may post a notification of the 
sale theieof before the expiration of four 
days after the seizure. Ih. 

165. The return mado by a collector on his 
warrant, of his doings in making a distress 
for taxes, is so far an official act as to be pri- 
ma factie evidence in liis favor, on the trial of 
an action against Mm for making tlie distress. 
And a demand by liim of payment of a tax 
before be made distress for it, may be showa 
by hia return. The return must be tiken to 
be true, until it is impeached ; and if it is 
impeached merely by showing Ciets which 
would jusdty the collector equally well with 
those stated in his return, he may rely on such 
facta to sustain his justification. lb. 

166. A eollectoi'B notiflcatipn of the sale 
of a horse, distriuned for non-payment of a 
tax by Che owner, need not mention the 
owner's name, nor describe the horse, nor state 
tlie amount of the tax ; nor is sucli nohflea- 
tion vitiated by the coliector's adding \si liia 
signature the word "constable" instead of 
collector, he beingin£ict constable as well as 
collector, lb. 

167. A warrant to collect taxes, issued by 
assessors to a collector, does not auihorizo 
him to collect a tax by distress, unless it is 
accompanied with a tax list; but it is not 
neeessary that the tax list should be annexed 
to the warrant, lb. 

168. The third section of St. 1348, c. I6S, 
requiring that the ndvertiaement of the Cimo 
and place of sale of real estate taken for 
taxes shal't " in addition to the provisions cou- 
tained in Eev, Sts. e. 8, § 26, contain a sub- 
stantially accurate description of tlie rights, 
lots or divisions of the real estate to be sold," 
is only explanatory of the statute referred to, 
under which a description, though not ex- 
pressly required, was necessary, bywhichthe 
owner might know what rights, lots or divis- 
ions were to be sold. Famumv.Bitffitm,^ 
Cash. 260 (1849). See Gen. Sts. o. 12, § 29. 

1G9. Where, in an advertisement of [lie 
time and place of sale of real estate taken for 
taxes, estates were described in these terms : 
" M. B. house and land," and " L. E. house, 
barn and one hundred and fifteen, acres of 
land," L. B. being a tenant of M, B., but 
H. M. having at the' time taken possession of 
the estates under a mortgage from M. B. to 
liim; it was held, that H.- M. was the owner, 
and that his name not being stated in the 
advertisement, there was no snfflciant de- 
scription withia the Kev. Sts. c. 8, § 25, pro- 
viding that where the name of the owner ia 
not known to the collector, the advertisement 
shall atat^ the amount of the taxes on the 
severM rights, lots or divisioos of tlie real 
estate to be sold. lb. 
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TAXES, IV. 



170. In proving the posting of a notice by 
tlia oojlector of the time and place of sale of 
real est]ito taken fur taxes, in some convenient 
nnd pablic place wicbiii his precinct, three 
weeks before the time of aitie, as required by 
Jiev. Sta. c. 8, § S7, the time when sueli 
notice was posteii must be fixed with certainty, 
and its cootenta nmat be GufSciently shown, 
ill order to identify it with the notice rec[ttired 
to be published by § 24 of the same chapter. 
lb. See Gen. Scs. c. J3, §S 28-30. 

171. Where the advertisement and notice 
of sale of renl estate for non-pnymeat of 
a tni; of tiiree dollars nnd tliirty cents, state 
the anionnt of the tux to be foni dollars and 
twelve cunts, the sale is void. Alexander v. 
P(te,T Cash. 603(185.1). 

17iJ. A., residing in another state, owned a 
building in Lawrence, in this state, standing 
by consent en land of another person. Tlie 
building was taxed to A. in Lawrence, as real 
estate belonging to a non-resident, but was 
subsequently sold by the tax collvctor as per- 
eonal pt'Opei'ty. Meid, that tlie sale was void. 
Manders v. Cross, 10 Cash. 514 (1862). 

173. The purchaser who enters on premises 
sold for non-payment of an illegal tax, is 
liable in trespass to the real owner. Jb. 

174. Where bank shares are seized and 
sold by a collector of taxes, in the manner 
provided by St. 1818, o. 195, (Qan. Sts. c. IS, 
|§ 10, 11,) un a. warrant feom assessors having 
Jurisdiction of the autyect matter, and prima 
facte a lawful authority to issue such warrant, 
und ChLre is nothing on the faca of the pro- 
ceedings to indicate any want of jurisdiction 
or on} eFioi or defect therein, the cashier of 
the bulk 18 authotmed (if not required) to 
issue a new certificate of suoh shares Co the 
purchaser, who will thereupon become en- 
titled to aLCiuing dividends, whether the tax, 
for the payment of which the shares are sold, 
be rightly assessed oi not Sm/ttk v. North- 
o)![;riort.Si[H&, 4 Cush. 1(1849). SeepDSi,207. 

ITu, A side of hank Bharea for non-payment 
of town taxes assessed upon their owner, 
must bu made within seven days after the 
Bciauie, or tiio sale ia void, and passes no 
title to the purchaser. Noyce v. Sa/oei-Mtl, 
II Cush. 338 (185S). Gen, Sts. o. 12, §§ 
8-11. 

176, If the return of the tax warrant shows 
that such sale waa made twenty days after 
seizure, the Ijank are not bound to issue a 
certificate of the shares to the purchaser, for 
the owner's title ia not devested, lb, 

177. Under chapters 7 and 8 of the revised 

mortgagor in possession, constituted a lien on 
the wJiole estate ; and a sale of the estate, for 
non-payment of the tax, passed to the pur- 
chaser not only the equity of redemtion, but 



178. A sale and conveyance of land by a 
collector of taxes for non-payment of taxes 
Assessed thereon to William S. U., but in- 
tended by the assessors to be assessed to 
Charles S. H., under a warrant in whiuli the 
first name of tbe owner, as originally written, 
has been erased by the collector, and the 
jiame of Charles inserted, with the addition of 
the words, " or owner unknown," and after 
notices of sale in which Henry S. II. is men- 
tioned as the owner, is not suffli^iont evidence 
of title against one who has been in possession 
of the land ten years. Sai'geiii v. Bean., 7 
Gray, 126 (1856). 

179. A collector of taxes is not obliged to 
return his warrant to the assessors; he may 
make a distress alter the first of January 
next succeeding his elecd.on ; he may include, 
in the legal costa of a sale of property for the 
non-payment of a tax, a commission or per- 
centile on the amount of the ta% for his own 
compensation. Howard v. Froetor, 7 Gtay, 



180. A collector of taxes, holding two tax 
warrants, may make one sole of property for 
non-payment of the whole amount of taxes 
due under both, lb. 

181. If any demand is required before dia- 
trtdning for non-payment of taxes, a demand 
for payment of taxes assessed on two jointly 
may be made on Uiem on different days. Ih. 

182. A tax warrant, good upon its face, pro- 
tects the collector acting under it, notwitii-. 
standing any irregularity in tiie meetings at 
which or the votes by which the taxes were 
assessed, lb. 

183. The owner of land advertised for sale 
for non-payment of taxes, but not yet sold, on 
tendering the amount due for taxes thereon, 
cannot he required to pay to the collector fees 
for a levy upon the land, or for travel to make 
a return to the state and county treasurers, or 

he tax. Convsrse v. Jen- 



29, (Gen. Sts. c. 13, § 83,) is not valid unleaa 
It appears by the collector's deed or otherwise 
that the land waa so divided tliat no greater 
portion thereof was' sold than waa necessiuy 
to satisfy the tax and intervening cliarges, or 
that it could not be conveniently divided Co 
that extent. Croadl v. Goodwin,, 3 Allen, 635 
(1802). 

135. If the clwrter of a city provides that 
tlie city council may establish provisions for 
the collection of taxes, in addition to those 
prescribed hy tlie laws of the Commonwealth, 
a city ordinance is valid which directs the col- 
lector, before proceeding to collect taxes by 
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distresE, to issue a, summoos to delinquent 
persons assessed, and nutiiorizes liiui to collect 
twenty cents tlierefoc ; and a warrant of dis- 
tress issued by tlio collector of such citji un- 
der St, \H2, c. 84, (Geo. Sts. c. 12, § 18,) is 
not void by reason of requiring tlie colleclinn 
of twenty uents for such suniinons. Oheever 
T. MerriU, B 4Ueii, 6G8 (1868). 

186. If a person niter tlie oBGeBsment of a 
tax upon liim, boa rooioved out of the precinct 
of tlie collector without paying liia tax, the 
coUect^or'B WHrrant of dietress to tile elleviffof 
the county or constable of the town where he 
may lie found, under St. 1842, o. 34, (Gen. Sta. 
c. J3, § 18,) need not recite the fiieis which 
authorize the collector to issue it. lb. But 
see, WilUamslmeit v. Willis, IC Gray, 
(ante, 132). 

187. A collector's deed of real estate, sold 
by him for taxes, is invalid, under the statutes 
of this coramouvrealth, if it does not state 
that the tojies were not paid within fourteen 
days ailer demand. Marringion v. Worcester, 
6 Allen, 570 (186M). 

188. If a las tiilB proves invalid, the pur- 
chaser Id the coUectoi^s sale cannot mwntain 
an action against the town to recover back the 
money paid by liim as the consideration of the 
purchase, and the expenses of defending his 
tiUe. Zynde v. MM^-ose, 10 AUen, 49 (186B). 
But see St. 1862, (;. 183, §6. 

See Estoppel; post, 199, 201, 307. 



V. Eemedt fob an Illegal Tax. 
(a) Whether by Actioa or Abatement. 
189. Where one who has personal property 
is overrated by the 



liable to in 

by tlieir i _ 

of which he is not the owner, or that for whiel 

he is not liable to he taxed, liia only remedy 

ie by an application for an abatement, parsu' 

ant to the statute, and he cannot maintain any 

action 'at law to recover back the tax, if pud. 

Littlev. GreenIea/,7 Mass. 28G CIBIO). Osbom 

V. Danvers, G Pick, 98 (1828). And see Wrighi 

J. Sosion, 9 CuFh. 2B3. See 8 Allen, 333 

190. So where a person, who is liable tc 
taxed in a city or a town for any real eiti 
is overtaxed by the assessors, whether the 
cess is caused by too liigli a valuation of real 
estate for which lie is liable 
by including in the valuation estates for which 
he is not liable, ilia only remedy is by applica- 
tion to the assessors for an abatement. Bbvie 
T. Boston, 7 Cuah. 273 (1851). 

191. If a person owning real 
town in which ho does not reside, is assessed 
by the assessors of sucli town fur his poll and 
personal properly aa well aa for his reid estate. 



his remedy against the illegal tas on his poll 
and personal property is not ineri?ly by an 
appeal as for over taxation, but in case he is 
(lonipelled to pay the same, he may recover 
t>ack the money in an action i^ainst the town. 
IVeaton. v. Boston, 13 Pick. 7 (1831). 

ia2. The Boston Wut^ Power Company 

ire tased, on separate valuations, for their 

mill, and for land owned by them in fee, which 

was used solely for the flowing of water A'ont 

their mill. Meld, that if the mill and land 

ight liave been rained and assessed together, 

one estate, and if the taxes, as assessed, 

;re too large, yet that they were not void, 

id therefore, if paid, could not be recovered 

back by action; but tliat the remedy was by 

application to iho proper authority for an 

abatement, BosionWateT Fovisr Co. v. Boston, 

9 Met. 190 (1845), 

. 193. If the husband of a woman for whom 
personal property is held in trust, is possessed 
of personot property for which help liable to be 
taxed, and is improperly taxed for a larger 
amount than iie otherwise would be, on ac- 
count of such property in trust, liis only rem- 
edy is by an application to the assessors for 
an abatemenL Bates v. Boston, 5 Cush. 93 
(1849). 

194, One who is liable to be taxed in a city 
or town for real and personal property cannot 
maintain assumpsit agiunst the city or town to 
recover back any part of a tax assessed upon 
and paid by him, on the ground tliat the as- 
sessors, in their valuation list, assessed certain 
lots of land separately which should have 
been assessed together, and assessed other 
lots as one estate, which should have been as- 
sessed separately ; nor on the ground tbntone 
item in the valuation list included personal 
property held by him in his own right and also 
personal property held by Mm as guardian for 
a person residing in another town, in whlcli 
suck property waa legally taxed. Lincoln' v. 
Warcssier, 8 Cush. 65 (1861). 

196. One who is taxed in the city where ho 
is an inhabitant, Atr his own personal estate ; 
and is also tased, in a separate tax bill, by 
one valuation, for personal and real estate held 
by hinj " as trustee and guardian of" three 
persons iiaiued, of one of whom,' who is a 
minor, he is guardian, and taxable as such; 
cannot maintain an action against tlie city to 
recover back the tax so assessed on the prop- 
erty held by him as trustee for the two otliers 
named, tliougli tliey are of age and inhabitants 
of the Common wealfii. Bourne v. Soston, 2 
Gray, 494(1854). 

196. An inhabitant of this state, wNm has 
no personal pi-operty or taxable income, may 
maintain an action against the city of liis res- 
idence to recover back a tax unlawfully as- 
sessed to him on personal property in other 
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states held in trust foe him. Dorr v. Boston, 
6 Gray, 131(1868). 

197. Whether partners, tased by one entire 
assessment, in a town ia wliich tiiey have no 
place of business, for stoch: in trade employed 
there in a manufactory occupied by them, and 
for other personitl^roperty, can, if the titx on 
the other personal property is illegal, recover 
back by action the whole tax, or at least that 
part (if it, qzusre, Lee v. Templeion, 6 Gmy, 
579 (18EB). 

(b) OftheAotiontoraooverbaei. 

188. If part of a tax is valid and part void, 
only the part wliich la void can be recovered 
back by the person nsBesaed. Torrey v. Mill- 
bwy, 21 Pick. 64 [;i838> And see Gen. Sts. 
c. 11. §54; c. 13, §50. 

199. Where a person refuaed to pay a tax 
valid in part and void in part, and it was col- 
lected by distress, it was held, in an action in 
which he recovered back the void part, that 
he was not entitled to recover back tlie costs 
of tl e distress the warrant having been 
rightfully ibsued for the valid part of the tax. 
lb 

200 Wlien ta."tes illegally assessed and 
paid undei protest are recovered back by 
act on the plaintiff is entitled to interest 
theieon from the time of payment. When 
such faxes so recovered, were paid upon 
compulsion without protest, the plaintiff is 
entitled to interest thereon from Wie time of 
demanding repayment, or from the date of 
the writ when no previous demand is made. 
Boston ^ SoredwwA Olass Co. v. Boston, i 
Met. 181 (1842).- 

SOI. A person of whom a tax, illegally as- 
sessed, has heeti collected hy distress, can 
recover of the town, in an action for money 
had and received, only the amount of the tax, 
with interest tliereon from the time of the 
Bale, and not the surplus value of the property 
sold, nor the costs of distress. Boa v, Sud- 
Im-y, 6 Met. 78 (1842), Shaw v. Beclcsi-, 7 
Cush.443'(1851). 
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an express promise, the 
town tax which was irregularly assessed by 
tbera and (Collected and paid to the town, and 
which, on account of such irregularity, the 
assessors were compelled to pay to the per- 
sons taxed. Mlson v. MUford, 7 Pick. 18 
(1828). 

203. Bat without an express promise by 
file town such action would not lie j^nor would 
it lie upon such promise for state or county 



lb. 



£04. A town voted to let an inhahitant, who 
sent his children to school in another town, 
" draw his proportion of school money ; " and 
reconsidered Uiia vote before the money was 



held, that such inhabitant could 
assumpsit against the town for 
theamountof the taxes assessed upon wid paid 
by him for the support of the schools. Wiih- 
ington v. Saraard, S Cush. 66 (1851), 

SOS. A tax payer cannot maintain au ac- 
tion against the town for his proportion of the 
expenses of the burial of persons not paupers, 
paid hy the town out of the money raised by 
town taxes. lb. 

206. It is no ground for retaining a tax 
illQg.illy assessed by a school district against 
an inhabitant, who has paid the same, tiiat 
the sum so received of him was only his due 
proportion of the amount necessary to dis' 
charge the debts of the district, and for pay- 
ment of which the district might have legally 
raised a sufficient sura. Joynar v. Mgremoiik, 
3 Gush. 687 (1849). 

207. If bank shares have been seized for 
non-payment of taxes due from their owner, 
and disposed of by the collector by a sale 
which was illegal and void, the owner cannot 
maintain assumpsit against the town to recover 
the proceeds of the sale, although they have 
been paid into the town treasury. Such pro- 
ceeds belong to the purchaser of the shares, 
as he obtained no title to tho shares under 
the collector's sale. Noyesv. SaverMll, 11 
Cnsh. 388 (1863). 

208. A manufacturing corporation, who are 
taxed in ilie town where their real estate ia 
situated and their machinery employed, for 
such real estate and macliinery, and also for 
their stock in trade and other personal prop- 
erty, and pay the whole tax, may main- 
tain an action agMust tiie town to recover 
back the latter portion of tho tax; and are 
not estopped to miuntain such an action, by 
having, before the assessment of the tax, sent 
in to the assessors a statement of their taxable 
property, including all these items, if the 
assessors did not assess upon that valuation, 
andknewthattiieywere a corporation. Dun- 
neU Manvf. Go. r. Pavitucket, 7 Gray, 27T 
(1866). 

209. A person who has paid Ms tax witiiin 
the time preatribed by the town, and thus ob- 
tained a discount thereon, cannot maintiua 
an action against the town to recover back 
the amount, upon the ground that the tax was 
illegal by reason of too small a portion of the 
state t».s having been assessed on polls ; even 
if he paid under -prStest. Lee v. Teitvpletori, 
laOray, 476'tl859). 

210. A vote by the inhabitants of a town to 
appropriate money to celebrate the Fourth of 
July, and to raise for town expenses a sum 
wliich Includes such appropriation, renders 
an assessment illegal which ia based thereon ; 
and a plaintiff is not estopped from maintain- 
ing an action to recover back money paid for 
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a tax 30 aeseesed, by proof tliat, after the vote | 
tl!U5 U> ftpiirupriatu muney, he, as aeleetniftn, 
predeuMd If) (he towu an estimate of thu prob- | 
ttljle town expenses fur the year, whioli in- 1 
eluded tlai aula, Gei-ri/v. Sloneham,! Alien, 
819 (18(!1). See St. WSl, c. 1B5. 

2U.TUoSt.otl8r.a,c.ll8,§4,(Geu.8t9.c.ll, 
§ 6i,) whith provides that " wiieaever, by any 

— illegal asseBsoient or appoi-tioii- 

itioD, Bny party is aasesaed more 
hia due and legal proportion, such 
isanjonc shall ba void only to the 
eitent uf the ille^exceaa of taxation, when- 
ever euuh exists; and no party Bliall recover 
in any suit or process based upon such error 
or ilLegalJty greater damages than, ttie amonat 
of Bueh excess," does not apply to an action 
pundiiig at the time of its passage. It. 

2ia. No aot'ion lies to recover bai^k a tai 
paki bcfura [i.-ucesB had been issued for its 
oolieo.ioii, ultliough the tax wiW illegnl. JSar- 
i-ettv. Gambridge, 10 Allen, iS (I8Uo). 

212ffl. Evidiiuue of tho usage of asBessora 
for many years in makings certain deduetions 
in assessing a certain claee of taxes, is insuf- 
ficient to control the legal interpreti^on of a 
provision of atatuta concerning tasaUon. 
Bwight T. Boston, 12 Alien, (18G6). 

See Watson v. Frineeion, i Met. 539 (ante, 
91) ; Tobii/ V. Wa^-ekam,, 2 Allen, 504 (ante, 
lO'J) i Lincoln v. Warcester, 8 Cush. 55 (ante, 
19+5 i Les V. Templeton, 6 Gray, 579 (ante, 
197;; AppiioraiATiOHS, as. 

(o) Of the Abatement. 

213. Tha judgment of the county conimis' 
sioners upon a c-oinplaint for the abatement of 
a rax is a judicial aot, and conaequei ' 
tnandamus does not lie to compel thum 
rise such a decision. Gibbs v. Hampden, 19 
I'ielt. 298 (1837). 

21*. If in such a case they err in matters of 
law, ft writ ot cerliorariia tlie proper remedy. 
lb. Lineoln v, Worcester, 8 Cush. 61 (1851), 
HeviliurypaH f. Essex, IS Met. 211 (1846). 

:i!5. The statute requirement that the 
owiiar of taxable property must carry in a list 
uf hia estate to the aseessors, in order to en- 
liile him to an abatement, is not complied with 
by an exhibition to the assessors of a plan of 
iiis TeN.1 estate, dr by referring them, orally, 
to a former list carried in by hint two years 
hoiore ; nor is tho fact that the assessors are 
satisfied without a list ec(ui.valent to the bring- 
ing in of one. Wimnisimmet Co. v. Ghelsea, 
G Uush. 477 (1860). 

316. It is no good cause for an omission to 
carry in a liatof taxable property to the assess- 
ors that the party assessed is a corporation; 
or that the estate taxed is owned in part by 
non-resident proprietors. If - - ■ 



give notice to the inhabitants to 
bring in lists of their estates will oxouse tax 
payers from bringing theul in, (rand the court 
do not decide that such omission will hare that 
effect,) the burden of proving such want of 
itice is on the tax payer. lb. 
B17. The list required bj St. 1853, c. S19, 
re that required by Rev. Sti. c. 7, 5§ 19, 40, 
(Gen. Sts. c. II, §S 2d, 40,) in ordur to en- 
title an individual to apply tor an abatement 
of his tax, must be brought to tlie assessors 
before the tax is assessed. Poiier v, Norftilk, 
5 Gray, 365 (1855). 

■ be filed aft«r an appeal from 

the coimty commissioners. 

Otis Co. V. Ware, 8 Gray, 509 (1857). 

S19. The omission by a tax payer to bring 

to the assessors a list of his property veri- 

'A by oath, within the time prescribed by 

statute,i8 no grouad for dismisaing a petition 

the county commiasioners for the abatement 

' a tax, if the assessors expressly assented 

the delay, and a list verifled' by oatli was 

brought in before the tEing of the petition fur 

abatement. Lowell v. Middlesex, 3 Allen, 

546 (18G3). 

220. But assessors have no power to waive 
the bringing in of the list. Winnisimmei Co. 
y. aiielsea, 6 Cush. 477 (1850). 

231. The statutes providing that no abate- 
ment shall be made of the taxes assesaedupon 
any individual until ho shall liavs f 
listofhises 



3. applies 
corporations. Ohi Co. v. Ware, 8 Gray, 
509 (1857). 

222. A railroad company gave in a tax list 
as follows : " To the assessors of tho eiy of 
C. The F. B.B. Co. submit and bring in the 
following list of ali the estate of aaid Co. in 
said 0. sulgeot to ta^i^tion, being nil the real 
estate of said Co, in said C. except that em- 
braced and contained in the location of said 
Co.'s railroad, made and ^ed according to 
law, that ia to say, three hundred and forty- 
eight thousand and three hundred and ten 
square feet of land and wharf with the build- 
Inga thereon — Uie same lying between Prison 
Point, so called, and Warren Avenue, valued 
at $350,000. r. B.E. Co., by M. D. 13., Treas- 
urer. Then personally appeared M. D. B., 
Treasurer, and made oath tliat tlie above 
statement by him subscribed was true. T. 
G., Assessor." It was held, that this was a 
siiflcient tax list undei: St, 1853, c. 819, § 3 
(Gen. Sts. c. 11, g 46). Charlestons v. Mid- 
dlesex, 1 Allen, 199 (1861). 

233. Upon ft petition for an abatement of 
taxes, on the ground of an over valuation of 
property, county commissioners have no 
power to increase the taxes upon the same or 
other property of the petitioner. LoweU v. 
Midmsex, 3 Allen, 646 (1862), 
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22i, Nor have thgy authority, upon sucli 
lietition, to allow costs to the peiiljoner. lb. 

235. Under & petition for an abatemGLit of 
taxes, county commissioners have no autlior- 
ity to allow costs to eitlier party. Lotpell v. 
Middlesex, S Allen, 131 (1863). 

aaii. Under a petition for an abatanient of 
taxes, county commissioners have no author- 
ity to allow to the petitioner interest upon the 
amount abated, which had been paid by him 
iindor protest, Lowell v. MiddkseXt 3 AUen, 
550 (1862). 

237. Assessors have no power to abate ft tax 
after their term of office liaa expired. Che- 
shiie V. J/owlaad, 13 Gray, 831 (1S69). 

(d) Of Aofaona aeainstAaaesaoraandotttera- 
Bponsible to a person assessed for any unin- 
tendonal error committed by them in the as- 
sessment of a tax. Ingrakam v, Doggeti, 5 
Pick. 451 (1828). And see Gen. Sts. c 11, 
§ 51. 

229. Where a poll tax is assessed upon a 
person iu a town of which lie is 
tant, and is collected by distress, 
are responsible for sueh assessment, the 
1S23, c. 133, 5 5, exempting them ftom re- 
Eponsibility, not being applicable to sncli case ; 
and it is not a defence that the residence of 
the person taxed was included within the 
bonndnties of such town as perambnlateJ. 
Freemanr. Kenney, 15 Pick. 41 (1833), " 
Qan.Sts.c.ll,§61. 

230. Assessors of a town, conducting them- 
selves with Melity and integrity in assessing 
a tax, in pursurmca of a vote duly certifled ' 
tham, are not responsible in any form . 
action, since Rev. 8ts. c. 7, § 44, (Gen, Sts. 
c. 11, §61,) for accidentally assessing a person 
not an inhftbttant of the town anJ not liable 
to be taxed. Baker t. MUa, 21 Picfe. 



331. In an action against 
causing Uieplaindff to be arrested for 
ment of a tax, if tlietown records no 
that the defendants were duly sworn i 
ors, evidence is admissible to prove the fact. 
Pease v. SirtUh, 2* Pick. 122 (1831). 

232. The provision of Rev. Sis. e. 7, § 44, 
(Gen. Sts. c. 11, g 61,) exempling assessors 
from all responsibility, excepting " only for 
the want of integrity and fidelity on their owrn 
part," does not extend to the assessment of a 
scbool district tax, where the district has no 
legal existenee. JBaseeit v. Porter, 4 Cusb. 
48T (1819). DiaUnson v. Sidings, 4 Gray, 
42 (1855). 

233. Irthe clerk of a school district wrong- 
faily certifles to the assessors of the town 
that at a legal meeting of the district it wo; 
voted to raise a sum of money, and the assess- 



L person 



thereupon assess the i 
arrested for not paying the ti 

trespass against the clerk, the injury 
J but a remote consei[ucnce of his act. 
Taft V. jWeicoT/, 11 Pick. 45S (1831). 

234. A eolloctoc of tasea, acting under a 
varrnnt from the assessors, is not responaibla 
o the party on whom he levies a tax, for the 
■egulaiity of the town meeting, or the validity 
if the votes at the meeting at which tha tax 
9 granted. Spragve y. Bailei/, IB Pick. 
43G (1837). 

"i. The return of a collector of taxes upon 
warrant is only pi-ima faj:ie evidence in 
his favor, in an action against him for an un- 
lawful arrest. Iioihrop v. Ide, 18 Gray, 33 
(1850). 

236. WTien a tax warrant is good on its 
ca and suffioient in form, and tha assessors 

have jurisdiction of the subject, a colleotor is 
not liable for its due execution. Hays v. 
Drake, G Gray, 337 (1856). 

237. Qui a warrant bad on its face affords 
no protection to the collector. Eames v. 
Johnson, 4 Allen, 382 (18C2). 

233. Utider Rev, Sta. c. 25, g 12, if a high- 
way tax is not worked out or paid during the 
year in which it is assessed, it must be placed 
in the next assesement of a town tax upon the 
duliuq.uent, and not afterwards; and if it is 
placed in a Eubsequent assessment and tha 
tux list and warrant sho upon he f ice the 
year in which it was o g nally a e s d, and 
the lax is coilOQted by a zure an I sale of 
property, an action tl e ef 1 ea a^ nst the 
collector, and auch a s s a d e ted Liie 
proceedings of the coll t lb 



TREASURER. 

1. If the inhabitants of a town have author- 
ised their treasurer to borrow a certain sum 
of niouey for a specific purpose, and to give 
hia note as treasurer therefor, and he has ex- 
ercised this authority, they are not liable upon 
a note given by him in their name fur money 
subsequently borroiyed by him and converted 
to his own uae, although he assumed to be 
aoUiig under the authority conferred upon 
him, and the lender supposed he was doing 
so. Lowell Savings Sank r^ Wiitcheslsr, 8 
Allen, 109 (18U4). ^ - 

2. If the ii^bltants of a town have by vote 
authoiized'their treasurer to borrow money 
for the adjustment of a state tax for the reim- 
bursement of bounties to volunteers, and the 
tax has been ai^ustcd without tlio necessity of 
borrowing money, his authority to borrow 
money under that vote thereupon ceases. 
SeiiotI v. Oonwaij, 10 Allen, 523 (1865), 

3. If a town treasurer without authority 

I borrows money on Uie credit of tlic town, and 
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^rea his note us treasurer, and mingles tlie 
money with his own private fliads, by deposit- 
ing the same to hie own oredit in s. hank where 
he iteeps an account in his own name, and 
uses the whole fund indiscriminaleiy for the 
payment of his own dehts and Che dehta of 
tlie town, so that the horrowed money cannot 
be epeeiftcaily traced as having been nppiied 
in payment of tlie debts of the town, the 
m nin an action against the 
m and receited. Jb. 

town treRBurer to borrow 

m it of the town cannot be 

p of of a long continued 

asurec to borrow nioney 

notes therefor, without 

own, and at the end of 

t to the town a list of 

ta owed and of the i 

of the acceptance of auch 

vn; there being no such 

lx> ing of the money in con- 



TEUSTEB PROCESS. 
See Actions, 54-59. 






TRUSTS. 
I its corporate capacity, may 
act as trustee of a fund left by wili, with a 
provision tliat tlie income thereof shail he ex- 
pended in the purchase of fuei, " to be given, 
or sold at iow prices, as may l>e deemed best 
hythetrusteea,tosuc]i worthy and industrious 
persons as are not supported in whoie or in 
purt at the puUic expense, but who may need 
some aid in addition to then- own iahor to 
enahie tliem to sustain thetnseives and their 
fnmilies during tlie inclement season of the 
year; such aid to be afforded in the most 
private manner possible, and the names of the 
recipients to he witiilield from the pubUc." 
Webb V. Neal, 5 AUen, £76 (1863). 

2. A testatrix by lier will gave all her real 
and personal estate, after payment of debts 
and funeral eixpenses, to a town, for the pur- 
pose of establishing, for the use and benefit 
of alUheinl^abitantaof the town, a free public 
library, and, if the funds should prove suffi- 
cient, a free public reading-room, to be under 
the control of trustees to he chosen by the in- 
liabitants from time to time, which trustees 
were directed to sell certain of the real estate 
and empowered in their own names to convey 
the same, and were also directed to convert 



the personal estate into mone}' and pay her 
debts and funeral expenses, and to appropriate 
the residue to the purposes above named by 
erecting a building, buying books and setting 
apart a fund for tlie future pnrcliaae of books 
and the establishment of a reading-room; and 
she provided that the town siiould forever pay 
all the incidental expenses of managing and 
insuring the library and building. The town 
at first voted to accept tliese provisions, and 
cliose trustees accordingly i but afterwards re- 
considered this vote, and TOted to decUne to 
accept the same. It was held, 1. That the 
will gave the estate to the town in fee. 
2. TJiat it was the duty of an administrator 
witli the will annexed to collect the personal 
assets and pa^ the debts and funeral expenses 
of the testatrix, and that the direction to the 
trustees to do these things was inoperative 
and void, 3. That the trustees were vested 
with a power coupled with a trust, which en- 
titled them to seelc the instructions of this 
court as to the proper discharge of tlieir duty. 
4. That under Gen. Sts. c. 100, trustees for 
charitable trusts need not give bonds. 5. That 
the trusts created by this will were cliarit!ible 
trusts, although a burden was annexed to tlie 
acceptance thereof by the town. 6. That the 
town had power to accept the same ; and after 
doing so cannot renounce the same. 7. That 
the [own, by accepting these provisions, 
could not hind itself to expend more money 
tlian is allowed by Gen. Sts. c. 33, § 9, for 
that purpose. 8. That the charitable trusts 
will not be defeated nor the estate forfeited 
by a failure on the part of the town to pay the 
expenses put upon tliem by the will. J^ntry 
V. IfaHck, 10 Allen, 169 (1865). 
See PaBLio Btjn.Di.yo8, 1; Schools, 31. 



WATER. 

1. The city of Boston did not, by St. 184e, 
c. IflT, acquire the fee of land taken for the 
construction of the aqueduct from Long 
Pond, but only such an easement therein as is 
necessary for the purposes of the waterworks. 
Harhack v. Boston, 10 Oush. 296 (1862). 

2. The owner of land taken under St. 1846, 
o. 167, fur supplying the city of Boston witli 
pure water, may maintainr a petiuon for dam- 
ages under the sixth se'irtion of tlie statute, as 
soon as his land is actually entered upon and 
taken, and before a description of the land, 
signed by the mayor of the city, is filed in the 
registry of deeds, as required by the first sec- 
tion. Moore v. Boston, 8 Cuah. 374 (18S1). 

3. If the owner of land taken under St. 
184G, c. 167, dies before filing hia petition, the 
right of action survives to his e ' " ' 
miuistrator. lb. 
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i. The only remedy for damages to land 
neccBaarily caiiecd in ths construction of tlie 
aqueduct from Long Pond to Boston, under 
St. 1846, c. 107, was by petition to the court 
of common pleas under § 6 of that statute, al- 
though euch injury was to land not finally 
tHken for the location of the aqueduct, but 
only adjacent tli«reto. S^wer v. Boston, 10 
CuHh. 233 (1663). 

5. Land puruuasedinfeeorotherwisetaken 
by a city, by authority of the legislature, for 
the pnrpose of aupplying the city witli pure 
water, and used for that purpose only, is 
justly taken in the exercise of the right of em- 
inent domain, and is therefore not liable to tax- 
ation. WM/lamd V. Middlesex, 4 Gray, 600 

Class). 

fl. An assessment for a quarter of a year, 
made by the water registrar under the direc- 
tion of Uie water board of Boston, at the rate 
of two cents for anch one hundred gallons of 
water used in a hotel iu Boston, the daily con- 
sumption of which, aa measured by a water- 
meter placed therein, under the provisions of 
the city ordinance, exceeds 10,000 gallons a 
diry, is legal; although water-meWi's liaye 
been put into only a portion of the hotels in 
Boston, and although the aaeessuient, if made 
according to the provisions of the city ordi- 
nance applicable to hotels into which no water- 
meters have^een put, would liave amounted 
to" only about one fourth aa much. Parker 
-V. Boston, 1 Alien, 361 (1861). 



WAYS. 
I. Fbocisedisos is Latihc (. 
TERiNQ Public Ways. 



) Al- 



(a) Application; and Adjudication as to 
whether tiie i'ublie Safety and Convenience 
require the Laying out or Alteration. 

(i) Location or Laying out, and Altering; 
Prior Notice thereof; Agreements with Land 

(p) Where Ways may be laid out. 

II, Pdblic Wats bt DBrlOATrOM, by 
Phesokiftioh akd Use, and by Necessity. 

fa) By Di'dication. 

(b) By Prescription and Use. 
Xe) By Hecossity. 

III. DlSCONTlBDlNG PUBLIC WAYS; DaM- 



(ffi) Who are entitled to Damages ; 
WaiTCr of Damages, 

(6) Application for a Jury, and Notice 
there (HI. 



(fi) Proceedings before Jury ; their Pow- 
ers and Duties. 

((£) Elements and Computation of Dam- 
ages; Evidence til ereof. 

(e) Verdict, and Judgment thereon. 



VI. Defects 



Ways. 



Obstkuciions 



(a) Liability of Towns to an Action. 

(i) Where the PlaintiiTe Negligence or 
other Causes concur. 

(c) Evidence, Trial, Damages. 

fa) Indictments against Towns. 

(e) Liability of Individuals for Obstruc- 
tions; Civilly and Criminally. 

VIL lilGUTS OF TUB PtJBLIO AN'O Oif 

Land Owneks iv Tua Soil tm Public 



See St. 1860, e. 171. 
. A city council, in aeting under i 



city 



charter which gives to iJiem exulusivo author- 
ity to lay out, alter or discontinue any street 
or way, the tBrmim of which are entirely 
within the city, and makes no provision as to 
(lie msnner in which the authority thus con- 
ferred shall be exercised, must conform to and 
be governed by the regtilations prescribed in 
the General Statutes in relation to the same 
subject; and has no jurisdiction of an applica- 
tion to locate anew a road, or to. ascertain tho 
correct location thereof, Jui* fereet the neces- 
sary boundSj_ unless ilie same is signed in the 
manner required by Gen. Sts. c. 4S, § 13, or 
§ 87. Barnes v. Sprin.sfield, 4 Allen, 438 
(1862). But see Gen. Sts. c. 43, § 78. 

2, A petition for a highway from a partic- 
ular place "to a point near the dwelling- 
house of A.," on a certain road, is not ao 
indefinite in the description of the (es-miitMs 
I as to rcciuire that the proceedings of county 
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eommissioners, laying out nliigliwaj' upon tlie 
same, should be qiiashed. Westport v. Bristol, 
9 Allen, 303 (1864). 

8. The power vested in the mayor ana al- 
dermen of Boston H9 to laying out or altering 
strtjele " whenever in tlieir opinion the safety 
or convenience of tlie inhabitants ahnll require 
it," Is judiuial, and a eeiUorari lies to remove 
their proceedings. Forks v. Sostoti, 8 Pick. 
218 (1SS9). Siojie v. Boston, 3 Met. 320 
(1841). DvpigU y. Springfield, i Gray, 107 
(.1855). 

4. Where buoU mayor and oldetroen shall 
adjudge tliat the laying out or altering of a 
street is required bypublicsafety and conven- 
ience, their having taten a Ijond from an 
individual to contribute towards the expense, 
will not vitiate their proceedings, provided the 
bond was not made the basis of theii" proceed- 
IngB, and the a4indieation was not colocably 
for the use of the city hat really for the benefit 
of the individual. Farks v. Boston, 8 Pick. 
318 (1829). 

6. Where the common conrenianca or ne- 
cessity is not sufficient to warrant the laj'ing 
out of a highway wholly at the espense of a 
town, the court of sessions, under St. 1786, c. 
67, S *. could not adjudge it to be of common 
convenience or neoeseity in consideration of a 
bond having been filed by an individual to 
relieve the town of part of the expense. Goin- 
monweoMh y. Sawin, 2 Pick. 647 (1824). But 
see J'a/rkg v. Boston, 8 Pick. 218 ; Croehett 
Boston,, B Gush. 183 (post, 60). 

6. It seems, thEtt an atljudicaiioa " that the 
piibJic convenience and necessity require that 
the road prayed forshould be located in part," 
without designating the iermiid, is invalid, and 
will not support a location, though made in 
due form, over part of the route prayed for. 
Daiivera v. Esssts, 3 Met. 186 (1840). 

7. The question whether an a^udjcation as 
to a highway or town way, made by county 
commissioners at the time of their view or a1 
a special meeting, is to ba regarded as final, 
or as subject to conflrmaUon or reversal at a 
subseqnent regular meeting, is to be determin. 
ed by their intention, as manitested by their 
records. New Marlborough v. Berkshw-e, 
Met. 428(1346). 

8. It seems, tliat an adjudication of county 

quires a road to be laid out, may ba rescinded 
by them at any time before the location of the 
road. Thmpev. Woreesier, 9 Gray, 57 (_18bJ). 

9. On a petition to county commissioners tc 
rescind an a^udication that public necessity 
requires the construction of a road, no special 
notice to the original petitioners for the road 
is necessary, if the road has been located ii 
part as prayed for by them; but service o 
copies of the petition to rescind on (he towi 



clerks of the towns in which the road is situ- 
ated and tiie posting of copies of the petition 
in two public places in each of said towns is 
sufficient. I&. 

10. A vote of a town that the selectmen 
shall lay out a, particular town way is unau- 
thorized and improper, it being the intention 
of Oie statute that the selectmen shall esercisa 
their own discretion upon the subject. Kean 
V. Stetson, 5 Pick. 492 (1838). 

11. The circumstance that a county com- 
missioner is a taxable inhabitant of a town 
through which a contemplated road is to pass, 
does not constitute such an interest as will 
disqualify him to act as a county commis- 
sioner in the proceedings relative to (lie lay- 
ing out and making the road. WHbrahMa 
V. Hampden, 11 Pick. 323 (1831). 

12. The ciruumstance that a son and a 
brother of a county commissioner have 
joined with others in a petition that a road 
may be laid out, does not disqualify him to 
act on the question of tiie common conven- 
ience and necessi^ of the road, it not appear- 
ing that tlie son or brother has any other than 
a public interest in tlie subject of the petition. 

13. A county commissioner is not disqual- 
ified to act in the laying out of a road by 
reason of his being a taxable owner of teal 
estate in the town in which the road, or a part 
of it, is prayed for. Dativers v. Essex, 3 Slat. 
185 (1840). 

14. By St. 1803, c. Ill, annexing South 
Boston to Boston, the selectmen of Boston 
were authorized "to lay outsuch streets and 
lanes " in South Boston, as in their judg- 
mdn would be for the common banetit of 
the proprietors of tiie land, and of the town of 
Bi>stah, provided " that the ton'n of Boston 
shall not be obliged to complete the streets 
laid out by their Selectmen pursu.inti to this 
act, soouef t]ian tlicy may deem it expedient 
so to do." At a meeting of the selectmen 
of Boston, on Feb. 27, 1805, a street was laid 
out in pursuance of sucli statute. On Nov. 
7, 1831, the mayor and aldermen (suocessorit 
to the selectmen of Bosten) passed an order 
that such street " should be made passable," 
" provided that a sum not exceeding $600 be 
expended daring the current year." It was 
held, tliat such order of the mayor and aldei'- 
men was a deoiaratiou-. of the espodlency of 
completing the way for public use; that the 
city were thereupon bound to complete it 
within a reasonable time; that the queatioa 
of reasonable time was a question of law, to 
be determined by the circumstances of the 
case ; and that the city was liable to an in- 
dictment for not keeping such street In re- 
pair. Commomwedlili, v. Boston, 16 Pick. 443 
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e St. 1866, 0. 174. 



15. The mayor andaldeimeu of Bostoncaii- 
not legally lay out a street without first gluDg 
to all persons interesl«(l, notice of their inten- 
tion to do so. Stone v. Boston, 2 Mat. 220 
(18il). 

16. Where the mayor ana aldermen laid out 
a. street over land belonging to minors, with- 
out giving any previous notice, and without 
making any estimate of the amount of dam- 
age thereby sustained by the owners, and 
more than a year elapsed before either of the 
owners became of age ; a writ of certiorari 
was ordered on a pedtion filed by one of the 
omaers at the firat term after he came of age, 
although notice had been given Ut the tenant 
in possession ia remove the buildings t^om 
the land, andhe had communicated tliat notice 
to the guardian of said minors within a year 
atter Che street was thus l^d out. lb. 

17. Where public notice of a meeting of 
the county eommiaaionera for the purpose of 
locating a highway and assessing tlie damages 
was duly given, it was held, that it was suffi- 
cient as against the heirs of a person over 
whose land the highway was laid out, althougli 
fioeh parson died four days before tlie meeting, 
out of tlie Commonwealth, and none of his 
hairs resided, at that time, wittiin the Com- 
monwealth, or hud actual notice. Taylor T. 
Hrn'oypdea, 18 Pick. 309 (1836). 

18. Where parties interested in the alter- 
ation of astreet or liighway, bad actual notice 
of the proceedings, and attended and^ere 
heard concerning them, and have ac[[uifficed 
tjjereui for many years, a writ of sertiorari 
to remove those proceedings will not be 
granted merely because it does not appear 
that they had the official notice prescribed by 
law ; nor because one of them was non coiivpoa 
mmtis, and bad no guardian. Sansoch v. 
SosioB.l Met. 122(1840). 

19. Where commissioners, after notice to 
persons interested, viewed the route for a 
highway, and adjourned to a certain time and 
place for tJie purpose of locating the way and 
assessing the damages to individuals, it was 
held, that it was not necessary to give a new 
notice of the tin7e and place so appointed. 
Com.iionvjeaUh y. Berkshire, 8 Pick. 343 
(18K9). Weitpw-t V. Bristol, 9 Allen, 203 
(186*). 

20. When the parties interested are duly 
notified of the time and place of a meeting of 
commissioners, no new notice to them is nec- 
essary of the Ume and place of an adjourned 
meeting; of which they are bound to take 
notice. Neto Saleai, PetUioiiers, 6 Pick. 470 
(1828). 



21. Parties who appear before comnils- 
sioners cannot object to the proceedings on 
the ground of their not having had reasonable 
notice, unless they make the objection at tlie 
time of the hearing. lb. 

22. A city tliat has taken land and actually 
constructed a highway over it, cannot object 
that no notice was given of the purpose to 
locate the way; or that the names of the 
owners of the land were not stated in the lay- 
ing out. Haikell v. Bristol, 9 Gray, 841 
(1867). 

33. Although the proceedings in laying out 
a way by selectmen, and tiie acceptance 
tliereof by the town, may be avoided by the 
owner of tlie land over which tlie way passes, 
on the ground Ibat he had no notice of the 
selectman's proceedings; yet they cannot be 
avoided, on that ground, by a subsequent oc- 
cupant of the land, who does not claim title 
under such owner. Hence such occupant 
cannot, on that ground, successfully defend 
an indictment against him for a nuisance 
within the limits of said way. Commonmeailh 
T. Weiker, 3 Met. 445 (1841). 

24. Neither the language of the statutes nor 
the principles of justice require that persons 
over whose land a town way is laid out sliould 
liave any separate notice of the time and place 
appointed by the selectmen for a hearing on 
aa assessment of damages, if they are notified 
of the Ume and place appointed by the select- 
men for laying out the way. The laying out 
of the way and the estimation of damages are 
to be at the same meeting. Bigginsan v. 
Ifahant, 11 Allen, (1866). 

as. Taking land for a way wlileh is .ilready 
used as such, takes all things placed, fixed or 
existing upon it adapted to its use as a public 
way, such as gravel, stone or wood paving, 
plank- ways, flag-stones, bridges, culverts, 
guard or lamp-posts, and all works erected or 
connected with it for use, or rendering its use 
more safe and beneficial as a way. Oeniral 
Bridge v, Lffwell, 15 Gray, (1860). 

26, Viewing premises and staking out a 
road over the same by selectmen of a town, 
do not constitute an incumbrance thereon, 
until a location is filed and accepted. Shuts 
V. BoA-nes, 2 Allen, 698 (1861). 

37. The selectmen of n town have no 
authority to lay out a private way " to be 
.used only.during tlie time of sleighing." Hoi- 
comb y. Moore, 4 Allen, BS9 (1862). 

28, It is no olyection to the legality of a 
town way, laid out by the selectmen of a town, 
and accepted by the town with an observance 
of all the forms prescribed by statute, that the 
motive and purpose of the selectmen in laying 
it out was to provide access, not for the town 
merely, but for the public, to points or places 
in the land over wliich Uie way passes, es- 
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teemed by them as pleasing natural scenery. 
Eigginson, v. Naliant, II Allen, (1806). 

S9. A town voted to accept a road which 
had been laid out by the selectmen, " pro- 
vided tjie expanse do not exceed five hundred 
dollars," Held, that this was a sufficient ac- 
ceptance of the road; nniJ the coat not having 
exceeded that sum, the town was bound to 
keep the road in repair, Jones v. Andover, 
Belt. 14G (1829). 

30. It seeniB, that there is no objection to a 
town's Imving a town way made, part of the 
expense of wliich U paid by individuals. lb. 

81. Since St, 1827, c. 77, upon a petition for 
a nevf bighway, the county commissioners may 
lay out a way which is only a pavt of thai 
prayed for. Frinceton\. Worcester, 17 Pick. 
154 (1885). 

82. It is no ground for issuing a eeriiorari 
to quash tlie location of a highway, that it 
omits to atata the name of one person whose 
land is taken therefor, or to describe his land 
as of a person unknown. Hatonv. Middlesete, 
7 Gray, 109 (1866). 

83. Where the precise direction of a street 
in Boston, as laid out and recorded, waa un- 
certain, the laying out was held t« be void. 
BweUeyv. ffaaUngs, 2Pick. IBS (183*). 

84. Where upon a petition for the alteration 
of a county road, or the location of a new 
road between two other county roads, com. 
missionors laid out a new road between thi 
te^-mini, it was beld, that their describing thi 
new roiid as an alteration did not vitiate their 
proceedings. Cotsmonwealth v. Berkshi/re, 8 
Pick, 343 (1829). 

35, The proceedings of county commis- 
fiionere in laying out a highway were quashed, 
where the original petition for tlie way was 
defectivo in not expressing with snfficienl 
exactness tbe iei-mini of the proposed way, 
and where it appeared that the road as laid 
out was not withiti tlie road prayed fur. 
Pembrolcs v. Plymouth, 12 Cush. 351 (1853), 

3(i. An order of the mayor and aldermen of 
a city, Ibr the laying out and establishing of 
a highway, having described the same a 
" delineated ona plan nuwbelbrethi^buard, 
itwas held, tliat the laying out was sufatientiy 
certiun ; tliat the limits of the highway might 
be proved hy reference to tbe plan; and 
parol evidence was admissible to show tli 
plan produced from the custody of tbe city 
clerk was the plan before tlie board wlien the 
order for laying out was ma' 
Cambridge, 6 Cush. 270 (1850), 

87. On a petition to county t 
to lay out a highway "over and along" 
existing bridge, which was tliirty-two f 
wide, the commissioners have power to . . 
out the way fifty feet wide, if Uiey think the 



pTiblio convenience requires it; and although 
lliey merely aiUudge, in tbe firat instance, that 
■' - waj; prayed for is required by common 
venienee and necessity, yet it is no depai;- 
tnre from this order, if they subsequently lo- 
cate the way wider than tiie bridge described. 
Cormaonweatth t. Boston * LowSt Railroad, 
12 Cush. 354 (1858), 
38. So if they a(\judge that the way should 
laid out fifty feet wide, it is not repugnant 
this order to determine subsequently that 
only thirty-two feet in width should be made 
convenient fbr use at that time ; and although, 
the whole widtli of the way as laid out be not 
finished fbr travel, an obstruction erected on 
the part nnfinished is a nuiaitnce, for which 
iiiictraent will lie. Tb. 
, Selectmen laid out a town way overthe 
land of A., and awarded him damages, to be 
paid by B. before the road should be opened. 
The town voted to accept the report of the se- 
lectmen, on condition thai B. should " l>uild 
road and pay all expenses of tbe same, 
and defend the town against all prosecution a." 
The damages awarded to A. were tendered to 
him before his land was entered upon. Held, 
tliHt the way was legally eatablished, and 
' refore. that A. couM not maintjun an aotion 
inst those who entered upon bis swd land 
the purpose of constructingtheroad. Har- 
rington V. Marringion, 1 Met. 404 (1840). 

40. By an ordinance of the city of Lowell, 
a report of a committee of the city council, in 
favor of laying out a street, after it is made to 
the cuuucil, '■ shall remain in the city clerk's 
office seven days at least, befbre said council 
proceed to act thereon." A report of such 
committee, in favor of laying ont a street, was 
made to tbe conncil June 27, 1640, and re- 
mained in the dty clerk's office till July 8, 
1840, when it was recommitted to the same 
committee, who made noAirtber report. In 
the board of aldermen, the report, whicli liad 
hven recommitted, came op from the com- 
mon council October 17, 1840, accompanied by 
a resoiutiun to lay out the street ; and on Mo- 
vsmber 10, 1840, said resolutions passeil both 
hranchca of the common council. Held, that 
tlic street was legally laid out conformably to 
nav\ ordinance. LoioeUv. Hadley,8Ket. 130 
(1844). 

41. After an order of notice had been issued 
by tbe committee on. streets of a city council, 
on a petition for an extension of a street, an- 
other petition praying for such extension, and 
also that Uie whole street from its begiiming 
might be laid out and accepted as a liigbway, 
was referred to the same committee, who re- 
ported in favor of laying out the whole street 
by one description which did not distinguish 

from the other part of the 
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8treet, and the city oouneil laid out the street 
aconrdiagly, Held, that the city council hail 
no authoi'ity, on these proceedings, to \s,y oat 
sny part of the street except the.aMenaion 
prayed for in the first petition; and that tha 
whole Living out was therefore roid. DwigM 
y. SpHngfieid, 4 Gray, 107 (1855). 

42. The record of the laying out of streets 
in South Boston, made by the selectmen of 
Boston, pursuant to the directions of St. 1803, 
'(!. Ill, is thus : " The selectmen have deter- 
mined andagreedtolay out the streets through 
the whole of said tract, now called South Bos- 
ton, according to the plan drawn by M. W., 
surveyor ;" " the streets agreed upon and laid 
out are described as follows": among the 
Btreetaso described were Itoee "to the north- 
ward of Broadway, and parallel tliereto, all of 
them fifty feet wide ; the street on the north- 
ern sltore in Boston Harbor to be called 
First Street," and to be two hundred and 
fitly feet distant Iromthe second. Mrst Street 
was laid out according to tliis description 
from tlie easterly part of South Boston as fur 
westwardly as tlie width of the land between 
Broadway and the northern eliore would al' 
low. HM, tliat a section of a street, drawn 
on the plan of M.W. along the northern shore, 
though only forty feet wide, and only one hun- 
dred and eigh^ feet distant from (lie second 
street, and though neither it nor the corre- 
sponding part of the second street was parallel 
to Bi'oadiray, conformed to the descripdon ir 
the record suffluiently to authorize the mayoi 
and aldermen of Boston to complete it. Ben- 
shaw V. Hunting, 1 Gray, 308 (1864), 
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than twenty years, by one holding no convey- 
ance thereof, of land in South Boston, ovet 
wliich a street was laid out by the e ' 
under St. 1803, c. Ill, but which has n. 
oi-dered to be copipleted, is not such 
verse possession as to affect the right of the 
mayor and aldermen of Boston to complete 
the street, lb. 

44. By St. 1803, c. Ill, annexing to Bi 
ton that part of Dorchester now known 
South Boston, the selectmen of Boston wi 
authorized to lay out such streets in Soi 
Boston as in their judgment would be for tlie 
common benefit of the proprietors of the land, 
and of the town of Boston ; provided that no 
compensation ^ouid he allowed the proprie- 
tors for suuh streets as should be laid out 
within twelve months from the passing of 
the act; and provided also that the town of 
Boston should not be obliged to complete the 
streets so laid out sooner than they might 
deem it expedient. In pursuance of this 
authority the selectmen, within the twelve 
months, laid out various streets o 
tire territory of South Boston, and among 



others a very long street, named Second 
Street, which snbseiiuently became distin- 
led into two parts, namely. Second Street 
East, and Second Street West, of Dorchester 
Street. The mayor and aldermen, in 1831, 
adopted an order that Second Street, west 
of Dorchester Street, should be made passa- 
ble, and subsequently passed orders, in 1834 
and 1836, appointing committees to ''cause 
Second Street atSouth Boston to be repiured 
and put in good order," and " to be properly 
graded and gravelled;" in pursuance of which, 
that part of Second Street tnown as Second 
Street West had been completed and used as 
a highway; but no part of Second Street East, 
though it was occasionally used as a highway, 
had ever been ord^ed tn be completed and 
made passable, unless included in the ahove 
orders. In an action against the city of 
Boston to recover damages for an injury oc- 
casioned by a defect in Second Street East, it 
was held, that in order to render the defend- 
ants liable, it was not sufficient to prove tliat 
the way complained of had been so travelled 
and used as to become a highway de facto; 
it must appear, not oniy that such way had 
been laid out, but that lie mayor and alder- 
men, by an official act, bad determined 
upon its completion, that is, when it should be 
graded, fitted for travel and opened for use ; 
and that the orders above mentioned related 
only to Second Street West. Bo-mmanv. Bos- 
ton, 5 Cash. 1(1849). 

46. Under the proceedings of the select- 
men of Boston on Febrnary 27, 1803, in lay- 
ing out streets in South Boston, considered in 
connection with the plan of Mather With- 
ington referred to in fiie record of those pro- 
ceedings, the street called Fifth Street does 
not extend westwardly from H Street to G 
Street. Glover y. Boston, It Gra.y, 282 (1850), 

46. A. petition for the alteration of a high- 
way which had been liud out fifty feet wide, 
prayed that it might be narrowed by taking 
ten feet from the easterly side, leaving the 
boundary line on that side along the wall of a 
building which the petitioner had erected 
there, in ignorance of the laying out of Gie 
Jiighway. A committee appointed for that 
purpose reported that they hod altered tlie 
highway according to the prayer of the peti- 
tion, by setting off ten feet from the easterly 
side of tlie highway, leSvihg the highway 
forty feet wide, 'and bounded on the westerly 
side according to the original laying out, and 
on the easterly side by the building of the 
petitioner. This report was accepted. Held, 
that this was not a. new laying out of the 
highway so as to take in more land upon the 
westerly side of it, although the westerly 
boundary, as it then stood, was a little lesff than 
thirty-nine feet from Ihe building of the peti- 
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tioner. Cuiter v. Camhridge, 6 Alien, 30 

il. The mayor snd alilernica of a city, 
upon a petition fnr tha asscssmeDt of damages 
by tbe raising of a street in front of the peti- 
tionec'8 honse, accepted the report of a com- 
mittee recommending that no damages shoald 
be allowed to the petitioner, but that the street 
slioula be lowered in ftont of tlie land, " so 
that said house shall stand relatively to tlie 
street as it did before the alteration now com- 
plained of, providing any acdon in the case 

' " Three months afterwards, the 

m St of the 



ac th ra tt E that the 

la 3M udgment 

g th p m amageE; 

Una gm aired or 

m difl of the 

G d it , Gray, 88 

(1857). 

Agreements with Land Owners. 
48. The flbntters on a street in Boston en- 
tered into an agreement with a committee of 
tlje' seleelmett for the widening of the atre-'^ 
mutually promieing each other to submit 
the award of certain arMtrators coucerni 
what each should pay or receive on accoi 
of the premises, according to the damage 



benefit they should respectively receive. Aa 
action broaght by tbe inhabitants of Boston 
upon the agreement was snsliuned against one 
of the abutters for the sum he was awarded 
to pay, although the said widening had not 
been recorded; and altliough the money was 
avarded to be paid to the other abutters and 
not to the inhabitants ; and although a part of 
the money was to he paid to an abutter wiio 
was not a party to the agreement. Boston v. 
Brazer, II Mass. 447 (1814). 

49. In March, 1833, a memorial was pre- 
sented to the mayor and aldermen of Boston 
by several proprietors of lands, including the 
complainants, representing that tlie publie 
convenience required that a street should be 
laid ont over tlieir lands, and that to promote 
this improvement they would for themselves 
individually relinquish their interest in the 
land for the street, provided the street should 
be opened dtiring the year 1833, agreeably to 
a particular plan. In Apdl, the mayor and 
aldermen passed a votH,.tliat a certain sum of 
money be appropriated to defray the expenses 
of laying out a street according Co tbe plan, 
to be paid when the street should be made 
and fitted for paving, to such person or per- 
sona as the memorialists should designate, and 
to be in ftill for all tlie expenses, as well as for 
" ' ',0 be incurred on the part of the 



in laying ont and mating the street. In 
June, the coniptainauts addressed a letter to 
the other memorialists and sent a copy to the 
mayor, explaining their proposition to be an 
ofi^r to relinquish all claim of damages for 
their land, but not th^ clium of incidental 
damages for removing and repairing their 
buildings. In October, the mayor and alder- 
men passed an order laying out the street 
according to tiie plan, and the street was fin- 
ished during the year. Soon after the pass- 
ing of this order tlie ooraplaioants protested 
against the making of the slreet without a 
previous agreement in relation to indemnity, 
and gave noUce that they should hold the city 
responsible for all damages. It was held, tliat 
the proposition of the memorialists was a con-, 
tinning offer during the year, if not revoked 
or rejected; that tlie vote of April was not a 
rejection, but a distinct proposition on the 
part of the city; that the offer of the memo- 
rialists was several in its nature, and until 
Kocepted or rejected by the city, each proprie- 
tor of land had a right to revoke or modify 
his offer, independently of the others; and 
tliat by layin^ut the street the city, in legal 
effect, accepted Che compltunants' offer as mo- 
dified by their letter of explanation, and ic 
then became a contract, binding upon both 
parties ; and thereby the city became entitled 
Co the land, and the complainants became en- 
titled to incidental, damages for removing and 
repairing their buildings. Foster v. Boston, 
23Pick. B3(18B9). 

50. The board of aldermen of the city of 
Boston having referred it to a committee to 
consider a plan for widening Bromfield Street, 
and the committee having agreed upon a re- 
port of a plan for t^ab purpose, an. offer was 
made to the board, by one of the proprietors 
of land abnlting on Bromfield Street, Chat if 
the city would establish a prospeotiTe line for 
widening said street, according to the report 
of the committee, and would take from a cer- 
tain estate, and the proprietors of certain other 
estates would giva, sufficient land from s^d 
estates, respectively, for the purpose, such 
proprietor would give free of charge the nec- 
essary . amount of land which might he re- 
q.uired for the purpoae ftoia his estate. ''It 
was held, that if soch ofF^r was accepted in 
a reasonable time, and the condition complied 
with, the contract thereby ibrmed was not in- 
Talid by reason of its , supposed interference 
with Che duty of Clie mayor and aldermen, iu 
deciding upon the public necessity and con- 
venience of the way proposed; buC would 
estop such proprietor from claiming damages 
for his land, if taken therefor, and for tlie ob- 
struction of his B^joinmg land, during the 
laying out of the street ; that it was not neces- 
sary tliab the mayor and aldermen should 
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accept tlia proposal iq direct terms or by a 
formal vote ; but that it was sufBeient if tliey 
took seasonalile measurea to secure tlie actual 
fulfilment of the conditions of the offer, by 
making the neceaeary orders for canning the 
proposi^d widening into effect, and by actually 
accomplishing the SAme ; and that a year and 
four months n'as not aa nnreasonable time 
for this putpase. . ChvcJcslt r. Boston, 5 Cash. 
1S3 (1849). 

61. The city of Boston agreed with certain 
individuals tiiat, if tlie former would widen 
the stceet to a certain widtli, the latter would 
pay a poiiiou of the expense thereof; and 
widened the street accordingly, bat allowed 
the second story of a building on stich street 
to project beyond and over the line of the 
lower story, the highway hnving in all other 
respects been made of the etipuJated width. 
Eeld, that the right of the city to recover of 
Buoh inditiduals the amount of their sub- 
Hcriptions was not defeated by reason of such 
projection. ■ Boston v. Simmona, 9 Cush. 373 
(1832). 

E3. A street was laid out ii|lS01, with an 
agreement by the owners of ladS taken there- 
for, not Co claim compensation, and that the 
street need not be completed unlil it was 
deemed expedient to do so. In 1831 the 
proper authorities voted that the order of 
1804, laying out said street, " be carried into 

ftnished," and some work ■ 

vote. Sdd, that the a 

" completed " within the 

original laying out, and \ 

BO far an existing way that damages could be 

recovered, under Rev. Sts. c. 35, § 6, (Gen. 

Sts. c. 13, § S2,) for towering the grade thereof 

in 1S50, notwithstanding the agreement of 

1804 not to claim compensation for the land. 

Feriiald v. Boaton, 12 Cash. 574 (1858). 

63. Id raising the grade of streets, a city 
government act as public officers, and not as 
agents of the city; and their agreement as to 
the amount of damages to be p^d an owner 
of real estate injured by such change of grade 
does not of itself give to Mm an absolute 
right of action against the city to recover the 
same; hut they may afterwards require him, 
as a condition of his receiving the money, to 
prove his title to the satisfaction of tlie city 
solicitor, and to execute a discharge. Origga 
y. Foote, i Allen, 19B (1883). 

See aaie, i, 6, 30, 39; posi, 176, 428. 
(o) Where Ways may be laid out. 

St. Tlie court of sessious had no authority 
to lay out a highway over a navigahie river, 
so aa to obstruct the river by a bridge. Com- 
manwecdlh v. Coombs, 2 Mass. 489 (1807). 



vas done under that 

reet was thereby 

meaning of the 



65. The court of sessions had no anthority 
to locate a road across a navigable river, and 
a briijge erected in pursuance of such location 
is an obstruction which any citizen, having 
occasion to use the river for the passage of 
his vessel, might lawfully remove as a public 
nuisance, altliough a bridge had been main- 
tained at the same place more than fifty years. 
Arundd v. HTCuUoch, 10 Mass, 70 (1813). 

66. If a highway is located over water- 
courses, either natural or artlScial, the public - 
cannot shut them up, but may make the road 
over them by tlie aid of bridges. Ferley v. 
ChaadW, 6 Mass. 463 (ISIO). 

67. An inlet of the sea which is navigable 
to any useful purpose is public property. It 
was held, that an order of the coart of sessions 
for laying ont a road across such inlet was 
void. Commonieealth v. Okm-lestown, 1 Pick. 
180 (1832). 

68. Whore the le^slature authorized the 
buiidlngof a bridge across a navigable stream, 
"eitlier solid or on piles, leaving sufficient 
passages for the water," aa certain commis- 
sioners might deem necessary, and a bridge 
was built, by direction of those oommissiouers, 
two thirds of the length of wlilcli was solid, 
and the other third over the channel and 
deep 1 ts f th m w on piles ; and 
SCO g d las d b ts 1 vessels with- 
out m t mp y 1 d d ould and did 
" ' ' Ij p d pass under said 

is h Id that U tream had not 
vig bl d that the county 

comm had h y to lay out a 

highw y t Ch Ist v. Middlesex, 

8 Met. 303 (1841). 

69. Selectmen have no autliority to lay out 
a landing-place or town way between high- 
wat«r mark and the channel of a navigable 
river. Keanv. Stetson, 5 Pick. 492 (1838). 

60. A road located on tlie dividing line be- 
tween two towns, ao that one half of it is in 
each town through its whole course, was held 
to be legally established; and one of the 
towns was properly indicted for neglecting to 
keep it in repar. Commonwealth v. Stodc- 
hridgs, 13 Mass. 294 (1816). 

61. Wherever the legislature has nnnexed 
the character of public nse to any property, 
and such public use would be destroyed or in- 
terrupted by tlie laying otttof a highway, tlie 
power of the county cbmmisaioners to lay out 
such highwayis superseded. Thus, St. 1830, 
c. G, authorizing "the enclosing of a poi't of 
Cambridge common," superseded the power 
of tlie county commissioners to lay out a high- 
way across such enclosure. Wellington, Pe- 
titioner, 16 Pick. 87 (1834). 

63. A highway may be located, without 
special autliority of the legislature, over Hats, 
lying between high and low water mark. 
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which hiive been lawfully filled up by the pro- 
pxielor of the adjoining upland. HenshoM v. 
Hunting, I Gray, 203 (1854). 

63. A fi-anchise to build and maintain s. 
hridge may be taken for a highway, whenever 
the legislature deem that the public exigencies 
require 11, Teasonable compensation being 
mude ; and tie legislature may authorize a 
city to talie a toll bridge, and lay it out as a 
town way, paying damages to the proprietors. 
Cenh-ol Bridge v. ZiomeK,4 Gray,47i (1865). 
Ceniral Bridge-v. Lowdl, 16 Gray, (1860). 

64. County commiaaionerB have no juris- 
diction to locate n liighway upon a beaj^h 
wliicU forms one side of a harbor, and which, 
though not within the ebband flow of ordinary 
tides, unaided by storm or wind, la almoat in- 

■ variably covered by spring tides, and part of 
wliich IS often naeful to vessels drifting from 
tiieir anchorage in the harbor. And awrit of 
mrliora/fi will be granted to quash such a lo- 
cation, if it would probably, althoughnot nec- 
essarily, injure the harbor for the purpose of 
navigation, or interfere with public measures 
for its protection and improvement. Marble- 
head V. Essex, 6 Gray, 451 (1856). 

66. Under Gen. Sta. c. 63, g 59, the mayor 
and aldermen of a city, or aeleetnien of a town, 
have no authority to lay out a way across any 
portion of tlie land, not exceeding five rodein 
width, which has been takeu by a railroad 
corporation for their railroad, unless permis- 
sion so to do lias been granted by the county 
coramissionera. GommonwedUh v. ffouerAtK, 
7 Allen, 533 (1863). 



(a) By Dedioatlon. 

66. Dedication ia tlie gift of land by tlie 
owner for a B'ay, and an acceptance of the 
gift by tlie public, either by some express act 
of acceptance or by strong implication. Shaw, 
C. J., in SempMl v. Boston, 8 Cusli. 19S 
(1851). 

67. A dedication is negatived by the fact 
that gates were established and kepcupacross 
the way by lie proprictora of the land. Pae- 
KSK, C J., in Common/uiealth v. Netebiiry, 
2 Pick. 57 (1338). ' 

68. In England there may be a dedication 
of a way, that is, by throwing open a pieoe of 
land and permitting the public to use it aa a 
way, without putting up a bar or the like to 
denote that the owner retains hia rights over 
it. But it is not known that in this common- 
wealth a way has ever been made by dedica- 
tion. Lincoln, J., in SiivMey v. Hastings, 
2 Pick. 1G4 (1824). 



S9. He who gives hia land to the public 
ma^ prescribe the terms and limitations on 
which he gives it; and if it be accepted at all, 
it must be accepted with tlie limitations, qual- 
ifications and restrictions prescribed. Memp- 
his y. Boston, 8 Gush. 195 (1861). 

70. A way may be acquired by dedication 
or naer. Twenty years' use of land will raise 
a presumption that it has been dedicated by 
the owner to the public for a way, and forty 
years' use of the land aa a way will give the 
public a right of way over it, Valsntine v. 
Boston, 3a Pick. 75 (1889). See Wiaiams 
V. Oummingion, 18 Pick. 812. 

71. A higliway may be established in this 
commonwealth by a dedication on the part of 
the owner of tha aoil, and an assent tiiereto 
on thepartof the public. Bmqwsre, whether 
the assent of the pubAc is uecessary to an 
eS'ectual dedication, and if necessary, in 
what manner is it to be given or witiiheld. 
Mobbs V. Lowell, 19 Pick. 406 (1337). 

73. It seema, that In this commonwealth, 
and especially since St. 1848, o. e03,(Gen. Sts. 
c. 43, § 82,) no public way can be established 
by dedication merely, and without the aeaent, 
express or implied, of the city or town which 
will be bound by law to keep the same in 
repair. Bomers y. Siiffotk Manaf. Co. 4 
Gush. 333 (1849). 

73. Where a county road was stopped up 
by an impassable canal, fences and dwelling- 
houses, and an owner of ai]joining land opened 
a road over his land in the general direction 
of the old road, passing the canal by a, bridge 
and joining the old road at each extremity, 
and travel was wholly diverted into tlie new 

'road, and had continued therein for six years, 
and the selectmen put up a guide-post at the 
comer of the new road directing persons to 
travel tiiereon to the town to wliieh the old 
road had led; it was held, that the town had 
expressed its assent to the dedication of tlie 
road, and accepted it. Hobhs v. Lowell, 19 
Pick. 405 (1837). 

74. Where acts are done by the owners of 
land, which manifest an intention on theif 
part to dedicate it to the public aa a highway, 
acts of appropriating money or labor to the 
making or repair of sueh way, by the town 
or city within which It is situated, manifest an 
intention on the part of Biyjh city or town to 
accept the dedication, and render tlie place 
so dedicated a complete highway, the obstruc- 
tion of wliich is a public nuisance. Wright 
v. Tu3cey, 3 Gush. 290 (1849). 

75. Tho dedication of a highway to the 
public ia tobe proved by showing the acts and 
accompanying declarations of the owners of 
tlie land alleged to be dedicated. lb. 

76. One who has sold and conveyed land, 
and, at the same time, taken a reconveyance 
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to himself by way of mortgage, whicli is 
afterwards foreclosed, is to be deemed the 
owner so far as relates to adeiJieatiou thereof 
to the public aa a highway, notwithstanding 
such conveyance. lb, 

77. The building of n bridge by a town on a 
public highway is ip$o facto a dedication of 
the bridge to the public. Springfield v. Samp- 
den, 10 Pick. 67 (1830). 

78. The proceedings of a town, however 
irregular, in the laying out of a highway, may 
be admissible in evidanca to show tbe com- 
mencement of the way, in order to rebut a 
presnmpLion of a dedicaUon ; or as a gtound 
for the presumption of a grant, or a conflr- 
mation of (he way ss actually used, by the 
owner of tlie land; or to enable the jury to 
datermine whether the way is a public or a 
town way. Avery v. Stewart, X Cash. *96 
(13i8). 

79. The proprietors of certain teal estate 
in the city of Lowell laid out and constructed 
a street through the same, in the manner in 
which roada are Qsually built, with a carriage 
way in the centre, of the ordinary width, after 
which the streetwas and continued to be used 
by the public, without obstruction or objec- 
tion. Tliey afterwards conveyed a portLou 
of the land, inolaSng a part of that ovei 
which tiie street was laid out, to the defend- 
ants, with a provision in the deed tliat the 
street should be forever maintained as a road, 
for the common use of the parties to the 
veyance, their successors and assigns, the 
grantees severally keeping in repair those 
parts which passed over their respective ea- 
tates. The proprietors aubBequendy convey- 
ed to the pliiintiff a lot of land bounding on 
the street and so described, with all the privi- 
leges and appurtenances thereto belon^ng: 
and then sold at auction all tiieir remaining 
lands on said street, together with other lands, 
declaring in the printed conditions of sale 
that all the streets mentioned therein (i 
eluding the street in question) should be r 
Served and kept open for the benefit of the 
abutters; but tliat any of them which were 
not graded might be altered or discontinued, 
with the consent of the abutters thereon; and 
the city afterwards laid out that part of the 
street on which the plaintiff's lot was bounded, 
as a public highway. It was hehi, that n{ 
intention on the part of the proprietors U. 
dedicate the street in question to pnblio use 
could be inferred from these facts, and thai 
the plaintiff had a right of way in that part of 
the street not laid out by the city, for an o' 

n of which by the defendants he mig 

n an action on the case. Bowers 

Sufolk Manuf. Co. i Gush. 833 (1849). 

80. Where the owners of land in a ci 
open and dedicate it to public use, aa a foe 



have a p d tl w y t t li ble 

aa d by I f t a 

horse d I g tl gh dr w tl h- 
nary ar I Ml E pill St 8 
Cush. 195 (18G1) 

81. St 181 , 203, (G Sts 43, § 3 ,) 
limiting the liability of towns for damages 
from defect* in ways opened and dedicated to 
the public use, but not duly laid out and es- 
tablished, applies only to ways over land 
dedicated by its owner to file use of Ihe public 
as a way, and does not, as to other Ways, 
repeal the Rev. Sta, c. 25, $ 26, making tlie 
actual repair of a way by e, town conclusive 
evidence of its location. Sayden v. AUh' 
lorough, 7 Gray, 338 (1866). 

83. A conveyance of land adjoining land of 
the grantor, and bounded on tlte same street, 
" with aright of way in the street to a street" 
on the other side of tlie grantor's land, and a 
coTeQant that the street on which the land is 
bounded shall be of a certiun width as far 3a 
the granted land extends, is no evidence of 
an Bgreement of the grantor to dedicate to tlie 
public a strip necessary to make the street of 
the same width throughout its iengtli. Brown 
V. Worcester, 13 Gray, 31 (1850), 

83. Evidence that a grantor, at the time of 
making conveyances of lands bounded upon a 
street, said to his grantees that he should not 
throw out a strip of his own land into the 
street then, but should " eventually throw it 
out all the way," does not show a dedication 
of the land to the public, lb. 

84. Mo way or street can be made a public 
way merely by tlirowing it open to tlie public, 
or permitting the public to use it, without the 
assent of the public authorities and its accept- 
ance as a street by them ; and this assent and 
acceptance, since St. I&IG, a. 203, (Gen. Sts. 
c. 43, § 32,) can only be given by laying out 
the street according to the ordinary mode 
prescribed by law. Hoab, J., in Morse v, 
Siocker, 1 Allen, 164 (1861). 

85. A way constructed and kept in repair 
private corporation upqjj ii 



for it 









of tenants occupying its 
houses on both sides thereof, opening into a 
public street, .having a sign "Private way" 
upon the cbriier, but left open to public travel 
for more than twenty years without interrup- 
tion, is not thereby dedicated to the public; 
nor does it become a public way by pre- 
scription. Diirgin v. Lowell, B Allen, 898 



lb) By Presoription and TJae. 



i of a liighway may be 
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proved by immemoriiil usage. Folger • 
Worik, !9Pick. 108 (1837), 

87. A way is sufficiently sliown to be 
highway, Ijy proof tbaC it has been known an 
UEed as 3. higliway for forty years, and during 
tliat drae bae been repaired by tbe town in 
wMeli it is situated. Reed v. Noiikjield, 13 
Pick. 94(1832). • 

88. ItseeniBjtbat a townwayraayl 
by prescription, or by the pre6un1t>tion arising 
from use and enjoyment. Ste^ntan v. South- 
Iridge, 17 Piok. 162 (1836). 

89. The proper laying out of a town way, 
in distinction ironx a public highway, may be 
ptesTimed by a jury from long 
aional repaira, witli otiier circu 
lag to show tliat tlie way was originally Idd 
out as such way. Cotamonwealih v. Bdding, 
13 Met, 10(1847). 

90. A plea of a liighway from til 
rial is supported by proof of the 
the, way for sixty years, there 
evidence showing its comoencem 
ome V. Wade, & Pick. i21 (1827). 

91. Evidence of a usage for ail persons to 
pass over a common will not support a, plea 
that the land is a pubiio highway. Mmerscn 
V. Wiky, 7 Pick. 68 (1828). 

93, Where a highway is established by user 
merely over a tract of land of the usual width 
of a highway, tlie right of the public ia not 
limited to the travelled path; but such user 
is evidence of a right in the public to use the 
whole tract as a highway 1^ widening the 
travelled path or otherwise, as tlie increased 
travel and the esigenciea of the public may 
require, Spragim v. Waite, 17 Pick. 809 
(1836). 

. 93. The erection and support of a bridge 
by a town, and the use of it by the public for 
thirty-eight years, are sufficient proof of its 
existence as a liighway. WxUicme v, (him- 
mington, 18 Pick. 313 (1836). 

91. In the case of a highway established by 
user, the jury may be authorized by the cir- 
cumstances to find that its limita extend 
beyond the trarelled path. Hamaan v, Bel- 
ehertown, 19 Pick. 311 (1887), 

9E. If a private way exists over a person's 
land, he is liable to an action for stopping the 
way, but not for sufibring it to be out of 
repair, uaiess he is bound by covenant or by 
preaci'iptive obligation to keep it in reptur. 
JiCKSOS, J., in Doane \. Badger, 13 Mass. 
69 (1815). 

96 a. The way must be kept in repair by the' 
owner of the easement, and not by the owner 
of the land over which it passes. MoniON, 
J., in Jones v. Perevaal, B Pick. 187 (1827). 

98. A quay in the city of Boston, on 
which the warehouses of Uie defendant and 
others fronted to the south, had been used for 



more than sixty years for all the usual pur- 
poses of a street, but there was no record of 
its having been laid out as a street. The 
major and aldermen then duly laid out and 
recorded a street, and afterwards staked out a 
line in continuation of the north side of it, 
passing in front of and at some distance'fi^m 
the wareliouses, and paved a space onthe 
south of such line, of the same width with the 
street so Inid out, and treated it in all respects 
like the streets la said city, but it was never 
laid out and recorded aa a street ; and the city, 
claiming the fee in the land betweeu the line 
so staked out and the defendant's warehouse, 
sold this land to the detbndant, and the de- 
fendant built a new warehouse thereon up to 
such line. It was held, that these fkcts were 
sufficient to prove a highw.ty by prescription 
over the quay, and tliat they were not suffi- 
cient to prove tliat such highway had been 
legally discontinued over the land on which 
the defendant erected his new warehouse. 
Stetaon v. Faa^on, 19 Kck. 147 (1837), 

97. The owner of land abutting on a street 
in the ci^ of Boston laid out as a town way, 
set his building back jrom the line of tho 
street, thus leaving an open strip of land, 
which was used by the pubhc as a part of the 
street for more than forty years. It was held, 
tliat the public or the city had acquired a right 
of way over tliis strip, so that upon a new 
street being laid out over it by tlio city, the 
owner of the soil was not entitled to daiuages. 
VaUntine v. Boston, 23 Pick. 75 (1889). 

98. Evidence of genaral, uninterrupted, 
public use of a road as a highway for twenty 
years is sufficient to charge a town with lia- 
bilily to keep it in repair, notwithstanding St. 
1846, 0. 203, (Gen. Sts. o. 43, § 82,) providing 
that no way by dedication shall be made 
chargeable upon a town unless accepted. Jen- 
nings V. Tislmry, S Gray, 73 (1855), See Holt 
V. Sargeni, 15 Gray, 

99. Evidence that a way was built and kept 
in repair by a private corporation for more 
than twenty years before St. 1846, c. 203, 
(Gen. Sts. c. 43, § 82,) took effect, open to 
the public and frequently travelled, is suffi- 
cient to prove that It was a public highway. 
Taylor v. Boston Water Povier Go. 12 Gray, 
415 (1869). 

100. As a genera! principle, tlie right ac- 
quired by the public in a way by user is com- 
mensurate with the way actually used. Pi(^' 
ering v. Shearer, 11 Gray, 163 (1838). 

101. A highway may be proved by prescrip- 
)n,evenator near a place where a particular 

way is shown by a record to have been estab- 
lished. Oommonviealih v. Old Colony ^ FaU 
River Rmla'oad, 14 Gray, 93 (1859). 

e OMte, 86. 



>y Google 



WATS, il. III. 



(o) By necessity. 
102. A triiTeller on a highway rendered 
impassable by a sudden and recent obstruc- 
tion, may pass over tiie adjoining fields, so 
far ae may be uecessary to avoid tlie obstruc- 
tion, doing no unnecessary damage, without 
being guilty of a trespass. Campbell v. Saoe, 
1 Cusli. 408 (1861). 



III. DiacoBiiHUiUO PcHLic Ways ; Diii- 



See St. 1866, c. 174. 

103. A town has power to diaooctluue a 
town wny. ComiaoniBeaUhy. Tucker, 2 Pick. 
4i (1828). 

104. The general court may have a right to 
discontinue a pabiic highway. Parsobs, C. 
J., in Wales v. Steison, 3 Maes. 146 (1806). 

IDs. It is a sufficient ground for the discon- 
tinuance of & highway, that it has become 
useless. Commonicealih v, Boxbai-yt 8 Mass. 
457 (1S12). 

106. Where a highway is once legally dia- 
coQllnued, it ceases to be chargeable to the 
town, unless it is laid out anew, although the 
reason for its discontinuance may have ceased. 
OommonmeaHh v. Weitem, 1 Pick. 186 (1823). 

107. A public landing-place is not a way, 
and a town'has no power to discontinue it. 
Cammonwealth v. Taelter, 2 Pick. 44 (1823). 

108. Tlie location of a street, once made 
by tiie mayor and aldermen of Boston, can- 
not be waived by tiiera except by a legal dis- 
continuance of the way. Loring v. Boston, 
13 Gray, 209 (1858). 

109. In pursuance of authority from the 
legislature, a canal was located in such a 
manner as to include a county road, and was 
partly made. It was held, that the road had 
been discontinued, and consequently that the 
town was not responsible to a person injured 
by reasou of its being out of repair. Titjlcer 
V. Eussell, U Pick. 279 (1832). 

110. Upon a petition for a new highway 
from M. to B., a highway was laid out over a 
portion of an old highway from 8. to M. This 
was held not to operate as a discontinuance 
of the old highway over any loud not embrac- 
ed within the limits of tlie new highway. 
Sprague v. Waiie, 17 Pick. 809 (18B6). 

111. In a vote to discontinue a town way, 
a description of it, as " leading from W. G.'a 
to the pond," is suf&cient. Atiery y. Biewart, 
1 Cush. 495 (1348). 

112. It seems, that a laying out of a high- 
way, in terms, as an alteration of a former 
way, discontinues the old way between the 
ends of the new one. But in the absence of 
any record of the laying out of either way, 
evidence of the construction and subseiLuent 



repair of the new way by pulilic authority 
does not nacesaarily presuppose the discon- 
tinuance of the old one. Jo7i.ji.30Ji v. Wyiaati, 
9 Gray, 186 (1867). 

Hit. Where a parly liad due notice of the 
time and place of the meeting of county com- 
missioners to view aroadwhiohthey had been 
desired to diacontinib, and might Iiave ap- 
peared before them, and opposed the discon- 
tinuance, buf did not; it was held, ailer he, 
and all others who were interested, liad ac- 
quiesced, for nearly five yeai-s, in tiie discon- 
tinuance, that a writ of certiorari should not 
issue, on his petition, to remova tlia record 
of the proceedings of the commissioners in 
discontinuing tiio road, although those pro- 
ceedings were not perfectly regular. Solden 
V. BerksMi-e, 7 Met. 561 (1844). 

114. At a town meeting, tlie town, under 
an article to sea if they would discontinue a 
town way, voted " to leave it to the discretion 
of the selectmen; " and at a meeting subse- 
quently called "to see if they Would accept 
the doings of the selectmen in discontinuing 
the road," the selectmen reported that the 
way should be discontinued, and the town 
accepted their report. Held, tliat tiie way 
was legally diacouUnaed. Mies v. Patch, 13 
Gray, 264 (1869). 

IIE. Wliere county comrnissioners, upon a 
petition praying that a new piece of road may 
be made, or the existing road altered and 
shortened, and such parts of the cixisting 
road, if any, as nlay be rendered unnecessary 
may be discontinued, .laid out a new piece of 
road from one point in the existing road to 
another, andpaaacd an order discontinuing so 
much of the existing road as was rendered un- 
necessary by the new location r Mdd, that 
tliat part of the road then existing for which 
the new location was a substitute, was discon- 
tinued. Ooodiwitt v. Marblelieiid, 1 Allen, 

37 (isen. 

116. Establishing an alteration in a way, 
uponapetitionpraying that it may be widened 
and straightened, is in law a disco ntinuanca 
of those portions of the way which do not 
como within the newly assigned limits; and 
no special order of discontinuance is neces- 
sary. Boo'Uy V. Walker, 8 Allen, 21 (1804). 

117. Although a highway is discontinued 
before it is opened or worked; ornny contract 
is made to work it, yet a party who sustains 
damages by such discontinaance, is entitled 
to recover those damages. HaUock v. S'lanJi- 
lin, 2 Met. 558 (1841). But see now Gen. 
Sta. c. 43, § 14. 

118. The discontinuance of part of a street 
in ft city, by order of the mayor and aldermen, 
whereby the value of lands abutting on other 
parts of the street, and on the lU'igliboring 
streets, is lessened, is not a ground of action 
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against the dty by the owner of such lands, 
if thLT lire stiil accessible by other piiblid 
streets, Smiihv. Boston, 7 Cush. 254 (1851). 
110. Tlie diBCODtinaance of a liigtway gives 
no right to recover danmgea to the owner of 
land not abutting on the way disoontiaaed, 
and accessible by other ways. Caslle v. 
Berkshire, 11 Gray, 26 (1858). 

120. Uijoii the question whejher a public 
way has been discontinued, eiidence is admis- 
sible of its ohstrueljoii from time to time 
during a series of years by sucoeesive owners 
or occupiers of the soil, by whatever right or 
tiiie Ihey were possessed of the premises. 
HoU V. Sargent, 15 Gray, (1860). 

121. In 1820, tlie conimiasioners of high- 
ways adjudged tlmt "an alteration in. the 
road from the Central Bridge 






in persons 



named and in part " o 
1827, on a petition for an alteration in the 
highway iocateii in 1826, butuotnow worked, 
they ac^udged Uie alteration to he of common 
eonvenienoe and necessity, and described it 
by lines and boundaries in part " over road as 
formerly Imd out in" 1826, "and said com- 
miesioners acljudge that all that part of the 
road by_ them located in 1826," between cer- 
t^n points described, " be and the same is 
hereby discoatinued." In 1H6B and 1854, 
upon a petition to define the boundaries of 
this road and locate it anew, the county com- 
missioners ([escribed a new location very es- 
aclJy hy meles and hounds. It was held, liiat 
evidence of these proceedings, with evidence 
that the old way had not been travelled upon 
since 1826, excepting that up to 1889 it was 
■used by persons crossing the river in winter 
upon the ice, and since then by persona driv- 
ing cattle to drink, showed a disconCinmtnce 
oftheoldway. Sennetty. CfeMSHce, 6 Alien, 
10 (186^. 

122. Sor the pm^ose of proving that an ex- 
isting way has not been discondnuad by Hie 
substitution of a new way therefor, evidence 
is competentto prove the existence of a public 
landing, to which tlie way furnishes a neces- 
sary access, or oan reasonably 'be considered 
as appurtenant. II. 

123. County commlaaioners have no author- 
ity to discontmue a public iandmg ; and the 
alteration of a way by the substitution of a 
new one therefor has not the efifeeC to discon- 
tinue the old way, if such old way is necessary 
to ftirnish access to a public landing, or can 
reasonably be considered as appurtenant 
thereto. lb. 
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124. A possessory title to land, over which 
a highway Is located, is sufficient to entitle 
the party in possession, who Is aggrieved by 
the doings of county commissioners in locat- 
ing the highway, to have a. jury to determine 
the matter of his complaint. Slate Lunatic 
Mospitca V. Worce^er, 1 Met. 487 (1840) . 

126. Possession of laud for nine years, un- 
der a claim of title in fee, is fn'ima faeis 
sufficient to support e. pedtJon for damages 
thereto, sustained hy reason of the discon- 
tinuance of a highway. Hawkins v. Berlakire, 
BAllen, SE4(18G1). 

126. Before the Eev, Bts. one tenant in 
common of land over wMcb the commlBsion- 
ers have laid ont a highway, could not apply 
for a jury, without the joinder of bis co-ten- 
ants. Merriav.BerkehAre, 11 Pick. SCO (1831). 
But since the Ber. 8tB. c. 24, § 48, (Qen. Sts. 
c. 48, g 5S,) he caa. Dwiglit v. Hampden, 7 
Cush. 533 (1851). 

127. Where part of a lot of land under 
lease is taken by the mayor and aldurnieu of 
Boston for the purpose of widening a street, 
the lease is not thereby extinguished ; nor is 
the lessee discharged from his liability to pay 
the reserved rent during the remainder of the. 
term. But the lessor and lessee arc each en- 
titled to recover compensation for the damage 
so sustained 'iiy them respectively. Parka v. 
Boston, IS.J'icfc. 188 (1834). 

128. The eataffl of a tenant who holds a 
hotise under a lease for years, which contains 
this clause ; " It is also agreed that if tlie 
lessor shall sell the said house, or that the 
city shall cut off said premises, that the said 
tenant shall consent thereto, and that tlie said 
tenant shall do all repairs at his expense," is 
determined, if the city cuts off the premises ; 
and the tenant can recover no damages of 
the city for the injury done thereby. Manigle 
V. Boston, 3 AHen, 230 (1861). 

129. If, after county commissioners have 
laid out a highway and assessed the damages 
sustained by the owner of land over wliich it 
is. laid out, such owner removes his fences 
and rebuilds them ott tiie-line of the highway 
so laid out, he does not thereby deprive him- 
self of his right to a jury to re-assess the 
dami^es. EadicoU, lititiaiiei; 24 Pick. 339 
(1834). 

130. 8., an. owner of land over which a 
highway was laid out, agreed with the county 
commissioners "to release all claims for 
damages consequent on laying out tlio same, 
except some damage for removing fence," 
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IMc!, that S. bad not, by this agreement, 
bound himself to accept suoh damages for re- 
moving his fence as tlie commissioners migbc, 
in their diacrctiDH, allow him ; but that lie was 
entitled to have them eetimaled by a jury. 
StrLHevant-r. J^ymovih, 13 Met. 7(1846). 

131. In a petition foe da.magea caused by 
raising and grading a liighway, the pedtioner 
is not estopped by his waiver of damages 
caused by tlie deposit of gravel from a. side- 
walk iiuilt along the highway by the surveyor 
who raised the way. Mitchell v. Bridgswater, 
lOCueh. 411 (1862;). 

133. Damages arising from the taking of 
land for a highway may be released by a parol 
agreement made before the county conimis- 
stonera and entered on their recooi. FuUer 
V. Flymouth, IS Pick. 81 (1838), ' 

133. An agreement made between one of 
several tenants in comHion and the county 
commissioners in relation to the location of 
a highway over the land held in common, or 
the assessment of damages, is not binding on 
the co-tenants. MerrOi v. Berkshire^ 11 Pi(jc. 
269 (1831). 

13i. When a town way is laid out by county 
commissioners over land which A. has con- 
veyed to B. by deed not recorded, and B. does 
not make fenown to the commissioners his Mtle 
and claim for damages, nltbough he has an 
opportuni^ so to do, and they award damages 
Xa A. and not to B., a writ of cetiiorain will 
not be issued, on the petition of B., for the 
purpose of ciuasliing the commissioners' pro- 
ceedings. Sroiojiv.asei, 13Met. 208(l8*fi). 

IBS. Where county commission's, on the 
location of a highway, awarded no damages 
to a land owner, because, in their judgment, 
the benefit resulting to him from the highway 
was equivalent to the damage which he 
thereby sustained! and, such land owner's 
claim for damages being afterwards brought 
before a sheriff's jury, the commissioners 
there took the.ground that the petitioner had 
waived his right to damages ; it was held, tliat 
this was not inconsistent with the former 
ground, and that both bore directly upon the 
real question in issue, namely, whether such 
land owner was entitled to damages. Whiiev. 
Norfolk, 2 Cuah. 361 (18+8). 

130. If, at the time of the adjudication bj 
county commissioners that the location of a 
highway, petitioned to be l^d out by them, is 
of common convenience and necessity, an 
owner of land over which the same passes 
waives all claim to damages, he will be bound 
thereby, and cannot afterwards, at the location 
of such highway, retract his waiver and claim 
damages. Tb. 

137. A provision in the location of a high- 
way by county commissioners, that the owner 
of a house, part of which comes witliin the 



location, " is to have the privilege (o have 
his house remain as it is, and not be required 

nove it antii he, his heirs or assigns, have 

iion to rebuild or ramovE it," does not 
prevent him from claiming damages for the 
expense of removing it, if rendered expedient 
by_ the location, or from claiming damages for 
injuries occasioned to it by such location. 
Brmun v. Woi-tester, 13 Gray, 81 (1859). 

138. The- burden of proving a waiver of 
damages by one whose land has been taken 

, highway is on the party alleging the 

E!r. lb. 



See a 



n for 



. Kotico 



139. Under tlia Rev. Sts. c. 34, § 65, a peti- 
m for a jury to assess damages for land 

taken to widen a street in Boston must be 
filed within a year after tlie vote of the mayor 
and aldermen for layingout the street. ioWny 
V. Boston, IS Gray, 209 (1858). And see 
Gen. Sta. c. 43, § 79. 

140. A complaint to the court of common 
pleas, setting fbrth that the complainant's 
land had been taken b the 'ty f Boston to 

''' dp g oassesa 

twelve 



his dama 

months fr i 

taken. Q ddard 
(1888). 
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3 § 3 rajury 
d b k ng land 
be made witliin one year. 
QH laying out of the way, and not 
. within one year from the assessment 
of damages by the selectmen or mayor and 
aldermen. Sasaell v. JVew Bedford, 5 Gray, 
31 (1855). 

143_. Under Bev. Sts. o. 25, g 6, a petition 
for a jnry to assess damages gaused by chang- 
ing the grade of a street in a city maybe filed 
at any time within a year after the refusal of 
the mayor and aldermen to give damages, 
although the mayor and aldermen do not act 
upon the petition to them for more tlian six 
montlis after the completion of the alterations 
complained of. ^rshitie v. Boston, 14 Gray, 
318 (1859). See Gen. Sta. c. 44, §§ 10, 30. 

143. Such petition must be filed within a 
year after the adjudication of the mayor and 
aldermen upoii the petition to them, even if 
work haa been done upon the street after the 
adjudication. Severe v. Boston, 14 Gray, 
318 (1869), See Gen. Sts, c. 44, §§ 19, 20. 

144. Any party aggrieved by the action of 
county commissioners in locating a road 
anew, for the purpose of establishing the 
boundary lines thereof, nnder Rev. Sts. c. 24, 
§ 9, (Gen. Sts. o. 13, § 12,) is entitled to a 
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juiy to determine his darang:e9, in Llie 3a,ais 
maimer as on an. original lajing oat of sueii 
rond. ModUy v. Middlesex, 11 Caali. 394 
(1833). See Barnes v. SpringfieU, 4 Allen, 
183. 

146. When county commiasionera, on laj^ 
ing out a highwiiy or ordering apeciflc repairs 
tiierein, malte no return of damages auatiiined 
liy a pajtj, tUis is equirnlent to a retura tUat 
lie has sustained no damage ; and the party, 
if aggrieved, must apply for a jury within the 
e^me time as if the comniiasiouers had ex- 
pressly returned that he had sustained do 
daniHge, MonagU r. Bristol, 3 Cush. 380 
(1851). 

146. Under theEer. Sis, c. 25, § 6, the 
owner of land attjoining a highway or town 
way was not entitled to damages for injuries 
to his estate sustained hy raising or lowering 
such way, until the act of raising or lowering 
it waa done. lu the city of Lowell, the appli- 
cation for dnmages, in sneii case, must be 
first made to tlie mayor and aldermea, as a 
bosrd separate from the city oounnil;. and 
tintil their determination is mode on such ap- 
plication, the county commissioners have no 
authority to issue a warrant for a jury to esti- 
mate Euch damages. Bro-wn v. Lowell, 8 
Met. IT2 (1844). 

147. Tiie board of aldermen of a city upon 
petidon laid out and accepted as a higliway a 
new i-oad, and the road waa constructed as 
laid out, with some alterationa made by agree- 
ment with abutters. More than a year after- 
wards, without any new petition being filed, 
the board of aldermen ordered the superin- 
tendent of streets to moke an additional re- 
turn following the line of the road as con- 
structed, and the board of aidermen passed an 
order accepting that road, aa a highway. 
Sbld, that a petition for a j ury to assess dam- 
ages, by an owner of land not afi'ected by the 
alterations, should hare been presented within 
a yaarfrom the original laying out. JIas&sll 
V. Bristol, 9 Gray, 841 (1857). 

148. The provision in St. 1843, o. SB, (Gen. 
Sts. c. 43, § 14,) that no person claimlog dam- 
age for the laying out of a highway shall 
" have a right to demand Hie same until the 
land over which the highway ia located shall 
have been entered npon, and posaassion taken, 
for the purpose of constructing said highway," 
does not prohibit a person over whose land a 
way is laid ont by county commissioners, and 
who is aggrieved by their estimate of hia 
damage, from bavmg the damage assessed by 
a jury before hia lane! is entered upon, and 
possession thereof taken for the purpose of 
constructing the way. Mardiag v, Medway, 
10 Met. 460 (1846). Seefosd, 496-498. 

149. The location and acceptance of a road 



by the tioard of aldermen of a city, and an 
asaeasment of damages in favor of a land 
jOwner by a jury, and acceptance of their ver- 
dict, are not sufficient to entitle the landowner 
to recover the damages bo assessed, if the 
road was not in fact conatrncted, not the land 
in fact entered upon for the purpose of open- 
ing the street, and the order for its coustmc- 
lionwas afwr wards revoked. New Bedford v. 
Bristol, 9 Gray, 84B (1857). 

150. Exceptions to the form of a petilion to 
county commissioners, praying for a warrant 
for a jury to assess iand damages, cannot he 
taken after the warrant huB issued and a ver- 
dict has been returned for the petitioner. 
Thayer v. Worcester, 10 Cuah. 151 (1852). 

161. When a warrant for a jury to assess 
dam.igee occasioned by taking land for a town 
WW is issued without any order of nolice, the 
otijection that the application for a jury was 
not made wltliin the time limited by hiw, may 
be Qrst made upon the return of the warrant, 
and before the empanelling of the jury ; and 
If overruled by the presiding officer, is ground 
for setting aside the verdict, when returned to 
tlie conrt of common pleas. Eussell v. JVem 
Bedford. 5 Gray, 81 (18B5). 

153. What is -seasonahle notice to appear 
before a jury summoned to estimate dami^es 
caused by laying out a way, depends on the 
ci run instances of each case. Barre Turnpike 
V. Appleiaii, 3 Pick. 480 (1824). 

163. Where a turnpike corpornUon appear- 
ed before such a jury andjibjected to the want 
of due notice, but declined being aliotved fur- 
ther time, and proceeded on the trial, it was 
held to be a waiver of the insufficiency of the 
notice. lb. 

164. It is not necessary in a petition for 
damages to land sustained by reason of the 
discontinuance of a highway, that one who is 
in possession of the same, claiming title there- 
to in fee as trustee, should describe himself 
as trustee in his petition. SamJcins v. Berk- 
shire, 2 Allen, 364 (1861). 

166. If a petition, addressed to " the Board 
of Mayor and Aldermen and Common Council 
of the oi*^ of Worcester," and praying for an 
assessment of damages to an estate in the city 
of Worcester, caused by altering the grade of 
an adjoining highway, has been acted on by 
the mayor and aldermen, and dftmuges ref osed, 
and thereupon on ap;^licadon to tlie county 
commissioners a warrant has been issued far 
a jury to determine the damages, and a trial 
had befhre them, and their verdict set aside, 
it is too late for the oily, on an application for 
a new warrant for a jury, to ohject to the irreg- 
ularity in the address of the original petition. 
Worcesier v. Keith, 5 AUen, 17 (1863). 
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(o) Proceadinea before Jury; their Powsrs 
aad Biitxes. 

150. Where a jury empanelled to determine 
a queBtion relating to the location of a high-' 
way ware unable lo agrsa, it was held, that 
the town was entitled to have the question de- 
termined by another jnry. Mendon v. Wor- 
eesi/ir, 10 Pick. 335 (1831). 

137. In a, pracedlng agunat a city or town 
. ia asaeaa damages occasioned to adjoining 
land by the raising or lowering of ft highway, 
a person who, though not residing in the city 
or town, has a cliuin against tlie respondents 
of a like character to that in oontroversy, and 
feeU himself aggrieved andiiynred by the 
alteration in question, is not competent to sit 
on the jnry. Ptaag v. Worcester, 8 Cnsli. 69 
(1851). 

163. Where a jury empanelled m the court 
of common pleas to assess the damages sus- 
tained by the owner of land taken in Boston 
to widen a street, under St. 1831, c. 109, § 8, 
have viewed the land, the jurors may exercise 
their own judgment and knowledge of like 
Buhjects in estimating the.damages, but it 
seems, thut if a juror has knowledge of any £ict 
bearing upon tlie case, ha must disclose and 
testify to it in court. Forks v. Boston, 13 
Pick. 198 (ISSt). 

159. A bill of exceptions lies to the instruc- 
tions and rulings of the court upon such trial. 
lb. 

160. A petition for the assessment of dam- 
ages occasioned by the tafeing of land to widen 
a highway, and a petition fur a jury to 
the damages to the same land, assess 
selectmen, for altering the grade of the way, 
may be submitted together to one jury. Dick- 
enson T. Fltchburg, 13 Gray, 64G (1838). 

161. A jury, summoned to aasess the dam- 
ages occasioned by the laying out or altering 
of ahighwav, are authorized by Rev. Sts. c. 
24, I 33, (Gen. Sts. c. 43, g 39,) to extend 
the Uma allowed by the county coramissionera 
for the owner of the land to take off the fences, 
trees, &o. ; although the petition and warrant 
arefor a jury to assess damages only. Dwigkt 
V. Sprwtg-jield, 6 Gray, 443 (1856). ^ 

1S3. A jury has authority, under Kev. Sts. 
c. 24, § 13, (Gen. Sts. c 43, §§ 19, 20,) to 
make alterations in a highway that has been 
located anawb^ county commissioners. Slate 
Lunaiio Hospital v. Worcester, 1 Met. 437 
(1840). 

16a, Under the Bev. Sts. c. 34, § 13, (Gen. 
Sts. o. 4S, § 30,) Bttthorijing a jury to make 
any alterations that may be prayed for, 
between the termim of a highway laid out by 
county commissioners, a jury has no authority 
to make an entire new line of way from one 
terminus \o the other, fflouoester v. Mssex, 
3 Met. 373 (1841). 



164. Under the authority given to a jury by 
the Rev. Sts. o. 94, §§ 13, 76, (Gen. Sts. c. 
+3, §§ 30, 73,) to make any alterations that 
m;iy be prayed foe between the iermdni of a 
town way laid out by aalectraen, the jury 
may, on petition of a party over whose land 
the way is located, move the location of a 
portion of the way, beginning at one (enniniss 
thereof, a rod to one side of the location by 
the selectmen. Sayward v. North Bridge- 
water, 6 Gray, 65 (1865). 

165. It is the province of the county com- 
missioners to determina the general course and 
terminations of a highway, and the jury may 
make only such minor alterations as in their 
opinion may improve th6 highway or render it 
iess burdensome to individuals or corporationa 
affected by it. Merrill v. Berkshire, 11 Pick. 
369 (1831). Gen. Sts. c. 43, § 20. 

186, The jury cannot lawfully decide that 
there shall be no road, when the county com- 
missioners have determined that common con- 
venience requires that there ahould be one. lb. 

167. They are bound by the judgment of 
the county commissionera aa to whether the 
road is of common convenience and necessity, 
and cannot alter it. Lantsborough v. Berk- 
shire, 22 Pick. 378 (1839). Gen. Sts. c. 43, 
§30. 

168. The jury have no authority to lay out 
the way over the land of any person except 
the petitioners for the jury; it is therefore 
not necessary that their verdict ahould name 
the owners of the land over which the way is 
established. Merrill v. Berkshire, 11 Pick. 
369 (1831). Gloueesier v. Essex, 3 Met. 373 
(1841). 

169. If a petition for a jury to revise the 
judgment of county commissionera in laying 
out a highway asks for various specific alter- 
ations in the higfiway as ordered by them, 
soma of which a jury have power to make, 
and others not, a warrant for a jury ahould 
issue, and upon tha trial the presiding judge 
should decide, upon the facts as they then 
appear, whether any specific alteration which 
is asked for is within their power. Wesiport 
V. Bristol, 9 Allen, 303 (1864). 

(d) Blsments i . . 

Bgea ; Svldanoe tliereof. 

See St. 1866, c. 174. 

170. In estinjating the damage sustained by 
the laying odt'of a highway, the value of the 
land taken, the expense of fencing against the 
road, and the damage done to the remaining 
land of the owner, are to be allowed; and 
from this is to bo deducted the benefit of the 
road, if any, to the owner of the land. Gortt- 
momnealth v. Oootnbs, 2 Mass, 493 (1807). 
CommoimieiUth v. Norfolk, 5 Masa. 487 (1809). 
Gen. Sts. c. 43, J 16. 
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171. The benefit which the owner of the land 
derives from the laying oat a way overit 
exceed the value of the land covered by the 
way. In such case he Is entitled eo no dftm- 
agca. Com/ttionieeaUk t. Middlesex, 9 Maes, 
see (1613). 

17a. If the laying out of ahighway subjects 
the owner to the inconvenience of opening a 
■wiiterconrse at hie own expense, this may be 
estimated among other causes of damnge. 
Jtej-iey y. Chandler, 6 Mass. 468 (1810). 

178. In estimating tlie value of land taken 
for a highway, its value to build permanent 
briek and stone buildings upon in the future 
is to be considered. Dickenson v. Fiti^burg, 
18 Gray, 646 (1869). 

174. The value of land taken for ahighway 
is to be assessed according to its value at the 
time of the taking, having regard however to 
the uses to which it may probably be applied. 
Jb. 

176. In estimating the damages occasioned 
by talcing land for a highway, no benefit is to 
lie set oif which is received by the petitioner 
in common with other abutters on the same 
street, no part of whose land is taken. lb. 

176. An Bgceement made between one of 
severnl tenants in common and the county 
commissioners, as to the assessment of dam- 
ages on the location of a highway over the 
land held in common, is not binding on the 
co-tenants. Mtrrill v. Berkshire, 11 Pick. 
269 (1831), 

177. Where land is taken by tlie mayor 
and aldermen of Boston for the purpose of 
widening a street, it is to be estimated in the 
assessment of damages, at its value at the 
time of the taking, and not at its value at the 
time of the trial. Forks v. Sasion, 15 Pick. 
198 (183*). 

178. Where the jury have viewed the land, 
the jurors may exercise their own judgment 
and knowledge of like subjeuts, in estimating 
the damages; but it seems, that if a juror has 
knowledge of any particular fiiet bearing upon 

i, he should disclose and testify lo it, 
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e in Boston 



17a. Wliere 
was prohibited, under ^ , _ 

the terms of the lease, from making any 
alterations in the store without the consent 
of the lessor, and, subsequently to ihe esecn- 
tiou of the lease, the street was widened by 
the city authorities, it was held, that the city 
was not responsible to the lessee for any 
damage occasioned by a delay on thp part of 
the lessor to give his consent to the alterations 
rendered necessary by the widening of the 
street. Jlroaks v. Boston,, 19 Pick. 174 
(1837). 

180. Upon a complaint for damages in anch 
case by tbe lessee against the city, evidence 



that his sales were less during the time when 
(lie street as widened was being fitted for use^ 
than in the corresponding season of the next 
yeiir after the alteration had been eompletod, 
is not admissible, unless it is connected with 
other evidence tending to show tliat the dimi- 
nution of business was in fact occasioned by 
the operation of widening the street, lb, 

181. A city or town is not responsible in 
damages for the inconvenience and loss of 
business occasioned to the abutters on astreet 
by incambraDCes and obstructions placed in 
the street for the purpose of repairing it, or 
by opening a common sewer in the street. lb. 

185. The complainant took a lease of a 
store in tlie city of Boston, for three years, 
covenanting to pay the rent and to leave the 
premises in good repair at the end of the 
term, and the lessor reserving a right to enter 
and make improvements. The front part of 
the land was taken and the front wall of the 
building was cut off by the city, for the pur- 
pose of widening the street. It was lield, 
that the lessee, in the first instance, and if 
he declined, the lessor, Imd a right to buUd a 
new wall on the new line fixed for the street, 
and tlie expense of it was a proper item of 
claim for dami^s against the city. FatUi'son 
V. Boston, 30 Pick. 169 (1688). 

183. Whether the lessee built such wall 
himself, or paid the lessor for building it, 
does not affect his clium against the city, 
unless the lessor built it oa his own account 
and received remuneration from the city; in 
whicli case he was not entitled la recover the 
amount from the lessee, and the city is not to 
be charged a second time for the same damage. 
lb. 

184. The damage sustained by the lessee 
in being deprjveii of the use of liis store, for 
which lie is entitled to recover of the city, is 
to be computed for such time as would be 
reasonably necessary to remove Ilia goods 
and make the repairs and move bade again ; 
and the loss of the value of the store to liim 
for tliat period, and not the rant and taxes 
specifically, is the meaaiire of tUe indemnity 
to which lie is entitled. 3. 

186. The lessee is also to be remunerated 
for the diminished value of the premises for 
the residue of the term, caused by the taking 
of part of the premises, he conlaouing to pay 
rent and taxes at the sante rate.- ifr. 

186. It seems, that he is not entitled to 
damages for loss of custom, occasioned by 
his being obliged to occupy a leas advan- 
tageous place of business while the repairs 
are making, lb, 

187. Soon after the commencement of a 
lease for three years of a warehouse or store 
in Boston, in which lease the lessee cove- 
nanted to pay The rentdnring the term, and to 
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leave tha premises in good repair, the city 
took tlie front pact of the land on which the 
building stood, and cut down tlie front wall, 
for the purpose of widening the street. The 
tnilding remained in tliis oondition about two 
years, vrben tlie lessor took It down and 
erected a new store on the eame site, but 
diminished by the strip of land taken bj the 
city. Before the irall wtis talcen down, the 
lessee removed into anotlier store, and re- 
mained there uiitil the new one was erected, 
when he remoyed back iDto the new one. In 
a complaint by the lessee against the uity for 
damages, it was held, that the plaintiff was 
entitled to recover the expenses of removing 
hie goods from and back to hia original place 
of buslneea, and for tbe loss of earnings for 
the few days occupied in such removals, and 
a reasonable sum for the rent of another store 
fur so long a time as would reasonably have 
been required for putting up a new front wall; 
(or, if he bad suspended Ms business, that be 
might have recovered for tbe loss of earnings 
during a reasonable time for rebuilding tbe 
wall ;) that he had a right forthwith to rebuitd 
the wall, carrying it up to the roof, and if he 
had done so, inasmuch as ha could not have 
compelled a contribution from the lessor, he 
would have been entitled to recover the whole 
cost IVom the city; but that as he did not in 
fact put up tha wall, but left tlie lessor to 
make his full claim for damages on the city, 
he could recover only snch proportion of the 
esUmated expense as his interest (regard 
being liad to the portion of the store occupied 
by Mm and the time his lease had to run) 
bore to tbe value of the whole estate. Pat- 
ienon v. Boston, 33 Pick, i3E (1839). See 
Foster v. Boston, 22 Pick. 39, 40. 

18S. An estimatfij not on oath, of damages 
that would be sustained by a party over whose 
land a railroad was afterwards laid out, made 
by a committee of a towOi while a petition of 
the town for a change of the route of the rail- 
road was before tlie legislature, and merely 
stating those damages as the least tlio party 
would take, is not admissible in evidence to a 
jury empanelled to appraise damages caused 
by laying out the railroad over the land, al- 
though such estimate was made at the request 
of an agent of the r^lroad company. Webbej 
y. Eastei-n BaUraad, 2 Met. 147 (1840). 

189. At a hearing before a sheriff's jury tc 
assess damagea caused by laying out a high- 
way, the opinion of competent witnesses as K 
the comparative value of the land before and 
after tha laying out, is competent evidence, its 
weight and value being determined by the jury. 
Dwightv. Eampden,, 11 Cush. 201 (18S3). 

190. In estimating the benefit to a land 
owner from the layinj; out of a highway, the 
jury are not to inquire merely how much tbe 



e would be benefited \iy selling for build- 

ots, as if that must be the futui'e use of 
the property, but may consider how mucii tlie 

3 would be benefited, using it as men of 
ordinary prudence, economy, and wisdom 
would use it. Ih. 

L. Steps projecting fl'om the door of a 
house, over land taken for a liighway, are ob- 

tiona Ut the highway, and mnst be re- 
moved by the owner of tlie land, and are to 

icluded in the assessment of the damages 
occasioned by such taking of his land ; and so 

,ve spouts and bay windows, if they in- 

■e with the public use of the cnliro limits 
of the highway. Hyde v. Middlesex, 2 Gray, 
367 (1864), 

193. The owner of land, who Jias built a 
luse on a part thereof over which thero is a 
right of way, may recover, as part of tha 
damagea occasioned by the subsequent taking 
of the land for a highway, the value of the 
_ to have the bouse remain on the land 
until its removal be required by the owner of 
tberlgiitofway. Tufts v, Oharleaioiim, iGiay, 
EST (1865). 

193, Upon the lating, for a highway, of part 
of land held by a paiiah for the site of a meet^ 
ing-house and its appurtenances, tlie parish 
may recover damages for the diminution in 
value of the land for the purpose to which it 
was devoted, if it does not appear that tliey 
have any otlier nglit to the land, but cannot 
recover damages for the anticipated annoyance 
to worshippers in the mectiug-honse, result- 
ing from the use of the highway on tha Lord's 
day by noisy and dissolute persons, riding for 
pleasure, Wobwm r. Middlesex, 7 Grtny, 106 
(1856). 

lS)i. The true rule of damages in most 
cases of this nature, is tlie diminution of tlie 
absolute value of tlie landowner's property by 
the laying out of tlie highway, and cot the 
diminution of its value for the specific use to 
which he had devoted it, Metoalp. J. lb. 

193. A jury empanelled to assess damages 
caused by altering a higliway were instrncced 
that they were to setoff any bene fit occasioned 
by tbe alteration; that this benefit must be 
some direct, peculiar and special benefit de- 
rived by this estate, and notthe general benefit, 
acquired by all the estates o^iacent, of having 
a wider street; that if the alteration by catting 
offsome ofthe petitioner's estate left a smallei' 
estate with a longer front, which was of mure 
value in the niarket, this was a benefit which 
should be allowed; but unless the petitioner's 
estate derived some benefit not received in 
common by all the otlier estates on that street 
between the two nearest cross sti'eets, the 
benefit was not to be deducted. Held, that 
the respondents had no ground of exception. 
Fa-nveU v. Oamhridge, 11 Gray, 413 (1«58). 



>y Google 



196. When a town way lins been laid out so 
that it is above the level of the adjoining land, 
apetitionerfor damflges to adjoining isnd may 
prove the cost cf filling up -which has become 
necessary in order to pnas from bis land to 
the way. Plympion v. Woburn-, 11 Sray, 415 
(1858). 

197. Evidence that land taken for a high- 
way has since been luid out as a sidewalii is 
inadmissible in reduction of the oivner's dam- 
ages. But evidence that when it was taken it 
was pvoliable that it would fae improved in 
tliat way is adnidasible. Dickenson v. Fiich- 
iwri/, 13 Gray, 61G (1860). 

1U8. It seeme, that tliu surrender of a lease 
to the lessor, after iae laud has been taken 
for a JjjgUway, with a release of tlie leasee's 
claim to damnges, is admissible in erideuce 
on 1 as asmeut of Uie damages, lb. 

1D9 L dence Ibat a witness, not shown to 
be an e leri, "offered the petitioners one 
d 11 a i ot foe ft portion of the land in ques- 

n competent. lb. 

200 A witness who has testified to his 
op m n t the value of the land, may be asked 
on 1 a ex mination in cliicf, the facts and 

a ns u which Mb opinion is founded. lb. 
}1 He petitioner, if an expert, may 
t sUiy t 1 IS opinion of the valae of the land. 
A pecittl county commissioner, who 
a a 1 lia assessed damages in other cases 
for laud taken for highways, is competent to 
give his opinion of the efttect of taking for a 
highway pait of certain land wliich he has 
often seen. lb. 

203. At a hearing for the assessment of 
damages occasioned by the location of a high- 
way, a witness, called to testify to the value 
of land taken on one side of the highway, 
may be asked on cross-examination concern- 
ing the value of laud upon tlie opposite side 
of Che way, although the jury have not had 
their attention called to land upon that side. 
Bromi V. Worcssler, 18 Gray, 81 (1S69). 

204. On a petition under liey. fSts.c. 24, § 
56, (Gen. Sts. c. 43, g 79,) for damages for 
tailing fur a street certain laud described by 
metes and bounds, damages may be recovered 
for an injury thereby resulting to ai^oining 
land of the petitioner. First Church tn Bos- 
ion V. Boston, 14 Gray, ai4 (18o9). 

205. A bridge, which had been built by a 
bridge corporation under a charter which 
authorized them, to take tolls thereon for 
seventy years, unless tlio bridge should be 
sooner redeemed for the public under certain 
specified conditions, was laid out by a city as 
a highway. Upon a trial for the assessment 
by a jnry of the diiraages sustained by the 
corporation by such laying out, the jury were 
instructed that tliey might take into consider- 
ation the petitioners' right of properQr in the 



belonging to them, in- 
dependently of their franchise, at the nctunl 
value of such a structure. Held, that the 
instruction was erroneous. Centred Bridge 
V. Lowell, 16 Gray, (18C0). 

206. It was held, fiirther, that the whole 
beneficial interest of the corporation consisted 
in tlieir right to take the specified tolls until 
the grant should revert, or be redeemed ac- 
cording to the reservations therein made, and 
that the damages to be awarded to the peti- 
tioners should be a just and reaaonable uojn- 
pensatiou for tlie appropriation to pnblic use 
of this qualified and redeemable franchise. lb. 

207. In estimating the damages sustflined 
by a railroad company by the laying out of a 
highway across their railroad, ilie jury have 
no right to take into consideration any sup- 
posed future benefit to them from a probable 
increase of business in consequence of the es- 
tablishment of the new highway ; and evidence 
of payments of money by them for accidents 
at tlteir several crossings, and of tlie com- 
parative profit of the local and other travel 
over their railroad, is inadmissible. Boston 
j' Maine Bailroad v. Middlesex, 1 Allen, 
824 (ISGl). 

208. If a petitioner for damages to land 
sustained by reason bf the discontinuance of 
a highway relies upon title by deed and by 
possession, and evidence is ofiered of his pos- 
session thereof, and tlie only evidence of title 
by deed is of two deeds, one of which con- 
veyed a part of the land ia question to two 
other persons described as trustees of tiie 
United Society of Shakers, and the other con- 
veyed the residue to the petitioner and another 
person as trustees of the same society, and 
iliese deeds are allowed to go to tlie jury as 
proper evidence, with instructions that they 
may decide upon the deeds and from tlie 
wliole evidence, whether the petitioner is 
entitled to damages, a verdict for the 
petitioner assessing damages cannot be bus- 
tained, Hawkins v. Berkskiis, 2 Allen, 2oi 
(1861). 

209. In assessing damafrea for taking a por- 
tion of an estate for widening a street, no 
allowance should be mado for an increased 
injury to the residua of the estate from a sup- 
posed easement of light and air, claimed by 
an adjoining proprietor, unless its existence 
is proved or admitted "by the petitioner. 
Faine t. Sosion, i AUen, 168 (1863). 

210. Evidence of actual sales of other 
similar laud in the vicinity 14 competent, to 
aid in determining the value of land taken for 
widening a street. And if evidence of sales 
of other land on the same street, and witiiin 
one hundred and eeventy-six feet, is rejected 
on the sole ground that it ia too remote, this is 
a sufildcnt reason for grantinga new trial, lb. 
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21t. On the trial of a petition for the as- 
Beasment of damages for land tiiken for a 
public way, evidence of tlie opinion of wit- 
nesses as to the value of land must be confined 
to tlie lnud in ctyatroversy. Sand v, Newion, 
6 AllcD, 88 (1868). 

213. A petitioner for damages to land by 
reason of the widening of a street may be 
aaked in cross-examination if he has not ex- 
pressed opinions as to the effect of the alter- 
ation upon the value of the estates upon the 
street; and ho will not be entitled to a new 
trial, cftor a verdict against him, because, in 
the same connection, other queationa designed 
to aid in elicitiog his real opinion upon tliis 
point were allowed to be put to him, espedaily 
if it does not appear what answers were given 
to tliem, Qiltliough the queetione taken by 
themsel ves alone might he irrelevaot. homier 
v. Middlsaez, 6 AUen, 02 (1863). 

218. The value of Ok land in controversy 
may be prbved by the testimony of witnesses 
personally ncciiiainted with the subject, and 
Eufflciencly fiimiliai wiih it to give an opinion. 
lu. 

218 a. Evidence of an unaccepted offer of a 
certain price for a piece of land is mcom- 
■ petent, for tlie purpose of showing its value. 
Jb. 

(e) Verdict, and Judfianent dieieon. 

214. The verdict of a. jury by which the 
location of a iray by conunissioners is altered, 
IB sufficiently certain if it gives the commence- 
ment and termination and tlie courses and 
distances, so that the actual location of the 
way by the jury can at any time be readily 
ascertained. Merrill v. Berkshire, 11 Pick. 
209 (1831). 

215. Tlie jury have no authority to lay out 
the way over the land of any person osoept 
the petitioners for the jury; it is therefoi'o 
noc necessary tliat their verdict should name 
the owners of tiio laiid over which tlia way is 
established, lb. 

"10 Tl ' t I f 11 d "d tliat 
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of the verdict of a jury in the case of laying 
highway, when tlie decision was founded 
natter of law apparent on tlie record. 
Lanesboraugh v. Berkshire, 23 Pick. 278 

D. Where several parUes over whose 
respective lands a highway had been laid out 
by couiLty eommissioiiars, applied for a jury 
' make alterutiona in the location and to re- 
seas their damages, and all the cases were 
hmitted to the same jury at the same time, 
and a verdict was returned confirming the 
location over the lands of some of the parties 
and assessing their damages severally, and 
' " ig tlmt B3 to another part of the location 
the jury could not agree, it was held, tliat the 
verdict was a Ecveral verdict in each case ; 
and accordingly that it ought to "be received 
and accepted in each case in which the dam- 
ages were assesaed, and that the casein which 
the jury could not agree ought to be submitted 
to a new jury. Jb. See Gen. Sts. c. 43, § S3. 

221. Where several patttea amjrieved.hy tlio 
iaying out of a highway, join in a petition for 
a jury, the verdict is in effect seveiaJ. distinct 
verdicts on the several rights of the parties, 
and it is competent to the court to accept and 
affirm the verdict as to one petitioner and set 
it aside as to another ; and where tlie verdict 
is Bet aside as to one of the petitioners, a new 
jury should he granted him. Aniluy/in v. Bei'k- 
skire, 14 Pick. 189 (18B8). See Gen. Sts. c. 
43, g 23. 

222. It is no ground of objeclion to tlic no- 
oeptance of the verdict of a jury, assessing 
damages occasioned to adjoining land by tlie 
raising or lowering of a highway, that there 
was no such determination of dauuiges by tlio 
selectmen or mayor and aldermen as to aullioi- 
izs the county commissioners to issue a war- 
rant for a jury. But such otijeclion, if relied 
upon, must be taken before the county coni- 
niissionera. Mlagg v. Worcester, S Cuah, G9 
(1831). 

238. County commissioners cannot object 
to a verdict assessing land damages, bccaui^e 
tho jury apportioned tlie damages to the di- 
fferent joint petitioners instead of awarding a 
gross sum. Tka^erv. WorccBter, 10 Cush. lul 
(1352). 

224. On a petition for the assessment of 
damnges to the land of "A. B. and wife," 
damages cannot also be assessed for laud held 
by A. B. in his own right. Jb. 

224 (t. A verdict of a jury assessing dam- 
ages sustained by a party by the laying out of 
a road over hia land, may he set aside for tlie 
reason that the damages are excessive. ITard- 
ing V. Midway, 10 Met. 4GB (1846). 

225, An eiteusion, by the jury, of the lime 
allowed to the owner of land taken for a high- 
way to take off his fences, trees, &c., to " the 
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first day of October next fi'om the acceptsince 
of tliis verdict," authorizes him, if exceptions 
Bre.tjiken to the acceptance of the Terdict bj 
the court of commou pleas, nnd overruled 
liy this court, to tnke off hia fences, trees, &c. 
at any lime before the firat of October next 
nfter such overruling of the exceptions. 
Bwighi v. Springfield, 8 Gray, 442 (I8SG). 

321!. A verdict of a sherifl's jury under a 
complaint of A. B. and others for daraRgcs to 
hmd liy reason of tlie laying out of a highway, 
wliioh Bttttea as follows : '■ We find tbat the 
aaid'complaioiinta have sustained damsgee by 
meana ofsHidlayingout of said street or way 
over or iidjoining tlieir land, aud the continu- 
ance tliereof, and we tnil and allow damngi^s 
to each of them respectively as foLlowH, to 
wit, to A. B. nothing," &b. should, not be set 
aside as repugnant or against law, but should 
be accepted as a verdict t)jat A. B. baa sus' 
tained no damages for which he is entitled to 
compensation. Oliace v. Fall River, 2 Allen, 
633 (ISCl). 

227. Under a warrant for a sheriff's jury to 
assess damages, "by reason of the locatins, 
laying out and widening " of a street, a ver- 
dict of the jury assessing damages, or assess- 
ing no damages, by reason of "laying out" of 
the street, will be deemed to cover the wliole 
subject matter submitted to them, and may he 
accepted. FowUr v. Middiesex^ G Allen, SIU 
(1863). 
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228. Surveyors of highways, as sui 
no authority except as to l.iighwnya < 
Austin V. Carter, 1 Mass. 231 (laul). 

220. Tlie duly of repairing highways within 
tlieLr limits is eiyoined on towns in tiiiH state, 
not by the common law, but only by statute. 
ComKioiiJceoltk v. Springfield, 7 Mass. 
(ISIO). 

2U0. The duty required of towns to keep 
higliwiiya in i-eiiair, extends to, defeets and 
obstruuiioua caused by snow. LoKer v. Urook- 
line, 13 Pick. 313 (1833). 

231. Towns are not obliged to keep the 
whole of a iiigliway, fcom one boundary tc 
the other, free from obstructions and lit for the 
use of travellers. Hawwid v. NoHh Bridge- 
water, Kil'ick. iSS (1834). 

232. A town has no tiuthority, it seems, to 
eiect an embankment or oilier separate work, 
wholly detached ftom n road, for the purpose 
of facilitating the making, maintenance, or 
future repair of t!ie road. Anthony v. Adama, 
1 Met. 280 (1340). 

2S3. Towns are bonnd by law to erect fences 



or railings on highways only at such places as, 
without them, would be unsafe or inconven- 
ient for travellers eseroising ordinary care. 
Collins V, Dorchester, C Gush. 896 (1850). 

284. It is the duty of cities and towns to 
keep that part of the etreet which lies between 
tlie carrtago-way nud the sidewalk in such 
repair that foot-posseugers may oroas any part 
tliereof with a reasonable degree of safety, 
using such care and caution as are adnpted to 
to the nature of the case ; and the establisli- 
ing of raised crossings nt proper distances is 
not a sufficient Compliance with this duty. 
Raymond v. ioweB, C Cush. 534 (1850). 

235. A city has a right to erect a liarrier 
across tht, entrance of a passage way which 
opens upon and ia below the level of a public 
street, if it is seceasary to do so in order to 
make the street safe and convenient for trav- 
ellers. Alger v. Lowdl, 3 Allen, 402 (1HG2). 

23G. The surveyors of highways had au- 
thority to dig down or rajae a street, even 
wiieu there waa no provision of statute for 
compensation of persons whose estates were 
thereby injured. Oallender v. Marsh, 1 rick. 
418 (1823). 

237. If such authority is exercised by tiiem 
with discretion, and not wantonly, a. party 
injured cannot mii.inta!n au action ag^iirist 
tlicm. lb. See Elder v. Bsmie, 2 Met. 590 [ 
Benjamin v. Wheeler, 16 Gray, 

238. A surveyor of highways ia not liable 
to tlie town fur tlamages which the town may 
be compelled to pay to a person injured by 
reason of i difcU or ■« ant of repair c.Nisting 
m a bighwiy through such suiveyor's fault or 
uei,li,Lt fVh^te V Fhillipston, 10 Met. 108 
(184o) 

2iO Asnrvevoiofhi h^iii » lii=iio lutbor 
ity to rcpnir a w ^^ I i , u and 

then (.all upon i i i i i I miiiEy 

Jones V Lancn i See 

Gen Rls i. 44 ' i 

240 T iTi , 1 ,ui i"fire his 
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without J im !^ 

241 Under the Ktv Sts o 25 § IB, (Gen. 
Sts c 44 § IB) tlie only autboiityof atur- 
teyoroi liigliwiys to c)iargeatownforrcp;iirs 
of a road, when tliehighway tax is iusufSuient 
therefor, is by employing other persona to 
make such rep.iirs; and those persons, and 
not the surveyor, may recover pHymont of 
the town for their labor. Armstrong v. 
WenMl, 3 Met. 623 (1345). 

24B. Wliere a defect in a highway, for an 
injury occasioned by which to person orpi'op- 
erty tlia town would be liable, ia found to 
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exist on the Lord's day, it is llie ^uty of suoli 
tuwn to i^ause the defect to be repaired im- 
mediately, or. to adopt nitasurea to gaard 
agiuust tlie danger, until euch repair uen be 
Uiflde; and work, labor, or bueinesB for tliis 
purposQ, is a, work. of xieeeBBity within tbe 
statute respettias the obaervanoe of tlie Lord's- 
day. Flaggy. MiUbury, 4 Cuali. 243 (1849). 

243. A town is not bound to keep in repnii 
a cattle pass under a highway therein, sueli 
pass being the private way of an adjoining 
innd owner, so that such land owner's cattle 
may pass tlirougli. Boksr v. Dedham, 16 
Gray, (1860). 

244. A surveyor of highways lawfully re- 
moved wood which was placed within the 
limits of the liigiiway, and notified the owner 
of tha wood where ha had put it, and toldhim 
he might have it on paying for tha removal 
of it. iftM, tJiat the owner of the wood could 
not luaintain an action to recover its value 
from tlie surveyor. Flumer v. SrowTt, 8 
Met. 578 (1844). 

245. An. action for injurlea occasioned to 
Isiid of an abutter by acta done by direction 
of » surveyor of highways in digging a water- 
course in a iiighway, with the approbation of 
tlie selectmen, cannot be supported by evi- 
dence that tlie surveyor acted wantonly ami 
with the intention to injure the piainCiS', or 
that the acts done were not necessary to the 
repair of die way. Benjamin v. WhesUr, 8 
Gi!iy,i09C18oT).- S-CIGGray, (1860). 

246. A higiiway surveyor has no authority 
to maie repairs upon a highway which has 
been discontinued by the legiaiatnrei and 
does not by making such, repairs make his 
town responsible in damages to a person in- 
jured on such highway. Tinker v. Rassell, 
U F k ^-9 (18B3) B t w Gen. Sts. 

§ S" A (ffft, 7 Gray, 
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H s y . no authority 

to accept a way in behalf of a town. Beed 
Scitnate, 5 Allen, 120 (1803). 



(a) Liability of Towns to an Aolioa^ 
2ol. No action lies at common law against 
:uwn for damages sastained throaeh a doftct 
a highway in such town. Mower v. Leices- 
", 9 Mass, 247 (1812). 

252. Towns are liable to an individual for 
h injury occasioned by an incumbrance in. 
e road (as by large stones left in it) as well 

for one occasioned by any other defect in 
Bigdow V. Weston, 3 Pick. 2G7 (1825). 

253. in St. 1786, c. 81, § 7, giving damages 
for iitjuries sustained by reason of a defect in 
any liighway, ilie term " highway " includes 
town ways. Jones v. Andoser, 6 Pick. 69 
(1828). And see now Gen. Sta. a. 44, § 22. 

iJ54. It is no det^nce to an action for aft 
injury caused by a defect in a highway, that 
the town used ordinary care and diligence in 
repairing the road, if by such care the road 
was not made eafa and convenient, but re- 
mained defective. Sorlon y, I^sicich, 12 
Cuah. 483 (ISSa). 

2SB. A city or toivn is not responsible in 
damages for the inconvenience and loss of 
business occasioned to the abutters on a 
street by incumbrances and obstructions 
placed in the street for the purpose of repair- 
ing it, or by opening a common sewer in the 
street. Brooks v. Boston, 19 Pick. 178 
(1837). 

236. After a highway has been regularly 
laid out by the county commissioners, and a 
time flsed for the town to complete it, and it 
is subseqnantiy opened to the use of the public, 
the traveler has a right to presume that it lias 
in fact become a higliway, and the responsi- 
bility of the town for its sale condition thence- 
forth attaches. Druryy. Worcester, 21 Pick. 
44 (1838). 

257. An action cannot t>e maintained against 
a town for damages alleged to have been caus- 
ed to tha plaintiff by the obstruction of a road 
by snow, by reason whereof he was prevented 
from travelling on the road and from working 
on his wood lot. Soliaan v. Touinaend, 13 
Met. 297 (1847). See Gen. Sts. c. 44, § 24. 

258. An action cannot be maintained against 
a town to recover damages fiir trouble, ex- 
pense and loss of time incurred by the iilain- 
tiff in extricating his liorses and sleigh from 
snowsafferedlDy'the town to remain upon a 
highway. BraUey v. Botiihboravgh, 6 Cuah. 
141 (1860). 8eo Gen. Sts. c. i4, § 24. 

259. In an action against tlie city of Boston, 
to recover damages for an injury occasioned 
by a defect in Second Street East, in South 
Boston, it was held, that in order to render 
the defendants liable, it was not sufficient to 
prove that the way complained of had been so 



,, Google 



travelled and used ns to become a highway de 
facto, but that it must appear, not only that 
Buch way bas beon laid out, but also that the 
mayor and aldermen, by an offluial act, had 
detBrmined, under St. 1808, c. Ill, that It 
should be completed, that ie, graded, Stted 
for travel, and opened for use. Bowman v. 
Boston, 6 Cuah, 1. (ISiSJ. 

260. In an action against a town, to recover 
damages for an injury alleged to have been 
eaused by a defect in a higliway, occneioned 
by tlio want of a rail or barrier, the town will 
be liable therefor, if snch rail or barrier was 
necessary for the proper security of travellers, 
and would have prevented the happening of 
tlie injury complained of. Falmtr T. Andoter, 
2 Cuah. 600 (18*9). 

361. The liability of a city or town for an 
injury occasioned by a defect in a street or 
way, is not varied or discharged, if the deftct 
is occnsioned by the esercise of the riglit of 
an adjoining owoei; of land, to use the street 
or way for some private purpose, not incon- 
sistent with the right of the public. Baeonv. 
Boston, 3 CueIi. 17+ (1849). 

262. Notice to a town of a defect in a high- 
way may be inferred from.the notoriety pf the 
defect, and its continuance for such a length 
of time as to lead to the presumption that the 
proper officers of the town knew, or, witli 
proper vigilance and care, might have known 
of it. Eeid V. NoHkfieU> 13 I''"''- 9* (1832). 

268. The only remedy to which a party in- 
jured in coneeg^uence of a defect In a puljlic 
highway is entitled, agfunst the city or town 
bound to keep the some in repair, is the rem- 
edy provided by statute ; and under the Bev. 
Sts. c. 25, § 23, where the defect has not ex- 
isted for twenty-four hours, the party injured 
thereby is not entitled to damages. Brady v. 
Lomell, 8 Cuah. 131 (1840). But see Gen. Sts. 
c. 44, § 22. 

364. ItJ compuling the time of twenty-four 
Lours, during which a deffect in a highway 
must have existed, in order to render the town 
liable for an injury occasioned thereby, Sun- 
day is to be included. Flagg v. MUlbury, 4 
Cash. 243(1849). 

265. If an injury is caused by reason of the 
elevation of one edge of a plank, which is laid 
over an open space lelt for the passage of 
water in apnblic street, and this is found to be 
an actionable defect, it is enough tfl authorize 
a verdict for the plaintiff if the plank has been 
split, loose, liable to change and unsafe for 
twenty-four hours beflire the accident, or if 
the city authorities had reasonable notice of 
its unsafe condition, although the position of 
the plank which was the immediate cause of 
. the accident had continued only for a short 
time. Winn v. Lowell, 1 Allen, 177 (1861). 



'ell opened in the highway, sueli barriers as 
} make it safe for the night to persons using 
ordinary care, is not responsible for an in- 
jury suffered during the S]mie night, by a foot 
passenger, by reason of the removal of such 
barriers, unless tlie town had notice of such 
removal, and of the way having been thereby 
rendered unsafe. Ddkerty v. Waltha/m, 4 Gray, 
596 (1855). 

267. Where the owners of laud in a city 
open and dedicate it to tlie public use, as a 
footway, placing a fence across it, which al- 
lows foot passengers to pass, hut is dangerous 
to liorses and carriages, the city, whether it 
has accepted the way or not, is not liable for 
an injury occasioned by the fence to a horse 
and carriage, although duiven with ordinary 
skill and care. HeiapMll v. Boston, 8 Cash. 
196 (1851). 

263. Tlie obligation of a town to make roMs 
saie and convenient for travellers continues 
wliere such roads are crossed by railroads at 
grade, except so far as the necessary use of the 

ossing by the railroad may prevent it, and 
ibject to such specific directions as may be 
given by the county commissioners. Davie v. 
LeamitiMer, 1 Allen, 182 (1861). 

269. If the proprietors of a railroad, acting 
within the scope of their lawful authority, 
construct a cattle guard in their road, at a 
place where it crosses a highway on the same 
level; and the town erect and maintrun a 
sufficient and proper barrier agaJusl such 
cattle guard, up to ths railroad, and as far as 
can he done without impeding the passage of 
cars on tlie same ; the town is not responsible 
for an injury sustained by a traveller on the 
highway, in conseg^uence of his falling into 
the cattle guard, without any tiiult or neglect 
on his part. Jones v. Walthtm, i Cush. 299 
(1849). 

370. A town is not responsible for a defect 
or want of repair in a bcidgc, whereby a 

proprietors of wliich are bound by law to keep 
the bridge in repair. Sa/uiyer v, Noj-HtJieM, 
7 Cush. 430(1851). 

271. A town is not liable for injuries (lono 
to a traveller on the highway, by a locomotive 
engine run by a railroad corporation on a 
track illegally laid acrosa the highway. Viital 
V. Doi-ckcster, 7 Gray, 421 (1860). 

273. By St. ISSO, ' c. 4, estnhlisliing the 
Boston & Lowell Kiiilroad Corporation, it is 
provided (§ 11) that if tiie railroad should 
cross any highway, it should be so eonstructed 

of such highway. Where an excavation was 
made by such corporation in a highway for 
the purpose of constructing the railroad across 
it, and an injury was sustained by a person 
travelling on the highway, in the evening, in 
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ponspqaence of being thrown into tlie excava- 
tion, it was held, that tlie town in wliich sucli 
liigliiva; was situated vas liable to an action 
for such injury, although the town had given 
nolice to the superintendent of the work on 
the railrond that a barrier must be put up for 
the protoetJon of travellera on the highway, 
and such euperinleiident had promised tiuit 
this Bhduld be done. Currier v. Lowell, llj 
Pick. 170 (1835). 

278. The wunt of a railing at the side of a 
liighivny, necessavj" to tlie security of Iravel- 
lor^, is a " deficiency " in tiie way, witliin tlie 
meaning of Rev, Sta. o. 25, § £6 (Gen. Sts. o. 
a, § 26). Maydert v. AUteboroitgh, 7 Gray, 
BB8 (1856). 

1^74. A town is not liable for damages eus- 
taiiiod by a trareller upon a, liigliway by 
reason of a telegraph post ereoted .witliin tlie 
llmitd of the highway by an electric telegraph 
company, iu a place prescribed by the sek'Ct- 
men of the town. Yoimg v. Yarmouth, 
Gray, 886 (1857). . 

275. A town is liable for injuries occasioned 
to a traveller using due care, by a ditch dug 
ill tlie highwqf by an ar[uedtict corporation 
undci' license from the selpctmen, and left 
open twenty-four hours. MerriU v. Wii&ra- 
ham, 11 Gray, 154 (18oS). 

276. An individual cannot maintain an 
acticm against a town for suSbring a cattle 
pass under a highway, vMch is liia private 
way, to be ouC of i:epair, so that his cattle 
cannot safely pass through. Ba/ier y, Ded- 
har,t. IG Gray, (1860). 

■ 277. If the expense of keeping a bridge i 
repair is imposed by statulo upon seven 
towns and a railroad coinpany jointly, with 
provision that tlie munioipal authorities of 
one of the towvis shall have the cure and 
superintendence of it, and shall eujpluy all 
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lies against said town in favor of Uie riulroad 
company, to Tecaven for damages sustained 
by the tatter in consequence of a defect in 
the bridge. Midden ^ Mdrosi Railroad v. 
CliarUitojcn, 8 Allen, 245 (1864). 

278. If a travelled wny, either public or 
private, over private lota adjoining a public 
street in which an excavation lias been made, 
and leading into that street, has been so much 
used by persona having occasion to paes, 
a long time before and aiier the existence 
the eaeavation, as to become known a: 
common way for travel and to make it reasi 
ably necessary for tlie city, in the exercisi 
due and proper care, to provide a harrier 
the purpose of pveventing travellers who en 
over such way from the adjacent lots, and 
due care, &om falling into the esuavatior 
the street, and the city have unreasennbly 
neglected to erect such barrier, they 



guilty of negligence and are liable for an 
injury happening to a travellev in tlie street 
by reason thcroiif. BurnJiam v. Boston, 10 
Allen, 290 (1865). 

S70. A rope stretohed across a highway, 
above the ground, and attached at each end 
to objects which are ouiside'of tlie limits of 
tlie highway, and in temporary use, is not a 
dL'fect or want of repair in the highway for 
which a city ia lialile to a traveller who re- 
ceives an injury from coming into collision 
with it while it ia in motion from liumun 
agency. Barber v. Eoxbury, 11 Allen, 
(18G3). * 

280. A surveyor of highways may recover 
against his town for dnuiagea happening to 
him through a defect in the highways within 
his own di&trict, unless the defect arose from 
his own neglect. Wood v. Walo-ville, 4 
Mass. 422 (1808), See post, 309. 

281. A person who travels on the Lord's 
day, neither from necessity nor chiu'iiy, cannot 
maintain an action against a town for an 
injury received by him, while so travelling, 
by reason of a defect in a highway which the 
town is by law obliged to repair. Bosworth 
V. Su^anse!/, 10 Mft. 808 (1846). Jones v. 
Andoter, 10 Allen, 18 (18G6). 

282. A husband, whose wife lias been 
injured by reason of a defect in a highway, 
cannot maintain an action against tho town 
obliged by law to repair the same, to recover 
for medical and other expenses incurred, or 
for tha loss of his wife's services, in conse- 
quence of such injury. Sarv!ood v. Lowell, 
4 Cush. 810(1849). 

283. A traveller upon a highway, who stops 
and lies his horse outside of the limits of the 
highway, using due cara, cannot, if tho horse 
gets loose and runs upon the highway, and 
snSbra an injury from a defect therein, main- 
tain an actioD against tlie towu for such 
injury. Sicharda v. Enfield, 18 Gray, 344 
(18BU). 

284. A towu is liable for an injury occa- 
sioned by a defect in a highway which the 
town is bound to repair, to an elephant driven 
over it with due cere, if in the opinion of the 
jury an elepimnt, at the time and place and 
under the circumstances of the accident, was 
an animal wbicU it was reasonably proper to 
take over a liighway kept for the reasonablo 
use of the public. Gregory r, Adams, 14 
Gray, 242 (1859), 

283. A police officer is not the servant of 
the eity which appoints him, in any siicli 
sense as to take away his right of action 
Hgainst it for an injury sustained by reason 
of a defective highway. Kimiall v. Boston, 
1 Allen, 417 (1861). 

288. A town is not liable in damages to 
one who, while stopping in the highway for 
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Ihe purpoee of coiivei'aatiou, leans against a 
defective railing, and is injured by reason ol 
its insufficiency. Stiekitei/ v. SaJetn, 3 Allen, 
37* (I8G2), 

287. One vlio lives upon and is acqu^nted 
Willi the condiiion of a way wiilch liaa a 
lieen formally dedicated to the public, oi 
ciiiicd or treated by tlie city in which it lies 
Es ji public way, but which was couetcucted 
by a private corporalioa upon Its own land 
fur its own use and convenience and the 
and bonienience of tenants occupying 
houses upon both sidea thereof, and who hais 
Been a sign, " Private way," at one end tliere- 
of, cannot eaetain an action against the uil^ 
for an injury snetained by reason of a defect 
tliorein wiiile in the use of orUinaiy care, al- 
though the way opens inlu a public street, 
' and has been open to pnblic travel for more 
llian twenty years witJiout interruption, and 
the cily has not closed up the entrance to the 
same or in any way given notice that it was 
dangerous. IJurgin v. Lowell, B Allen, 3HS 

2S8. No action lies against a city wliich is 
bounJ to keep a biidge in repair, to recover 
damages 'sustained by reason of a defect 
therein, by an inhabitant of tlie city who, 
the lime of receiving the injury complained 
of, was driving across tlie same at -a rate fast- 
er than a walk, in violation of a city- ordi- 
nance, although he did not know of tlie exist- 
ence of the ordinance. Beland y. LovpeH, S 
Allen, 407 (1862). 

289. No action lies to recover damages for 
the obstmction of a highway, against a city 
w hiuh is bound to keep it in ropiiif , by an 
individual whose place of buslnCBB thereby 
. beuumes more difficult to reach, Ms business 
injured, the delivery of articles which he has 
sold and the gathering in of hU crops more 
expensive, his houses less desirable for ten- 
ants, and his rents diminished in value, if 
other persona su^er damages from the same 
cause, similar in kiiid. Chough less in degree. 
WiUwd V. Cambi-idgt, 8 AUen, 674 (18112). 

200. A person who, while using a highway 
simply for the purpose of play, meets with a 
personal injury by ruason of a defect therein, 

therelor against the city or town which is 
bound to keep the same in repair, Slodgett 
V. Boston, 3 Allen, SJiT (18G4J. 

2U1. Payment of a sum of money " in full 
payment and satisfaction for all claim for 
damages and costs " in a suit against a cor- 
poration for an iojarysastained by the plaintiff 
therein by icaaon of falling into a trench 
alleged to have been dug by its servants in a 
public liighway, is a bar to a suhBcquent 
action for the same injury agunst tlio town 
which was bound to keep the liighwoy in 



repair. Srown v. Ccanhridge, ?, AUoii, 47i 
(1862). 

As to Sidevxdlcs. 
293. Sidewalks, when a part of the public 
streifts,. as iu the city of lloston, ai'e to be 
kept in a sofa and convenient state of i-epair 
for public use j and a sidewalk in the city of 
Boston, six and a half feet iu width, should 
be GO constructed and fitted fbr use, tlirough 
its entire width, aa to be safe and couvenlent. 
Bacon v. Boston, 8 Cuah. 1T4 (I8i3J. 

293. Tiie act of 1SS3, c. 128, i-especting the 
streets of Boston, and the city ordinance 
passed in pursuance thereof, authorizing the 
surveyors of higliways to regulate the width 
and height of sidewalks, and to accept and 
bind the dty to maintain the same, whan 
built and relinquished to the city by the 
abutters, do not exonerate the city, when a 
sidewalk has been thus built, accepted and 
relinquished, from its liability, under the 
Rev. Sta. c. 25, § 22, (Gen. Kts. c. 44, § 22,) 
for defects therein. lb. 

294. The city of Boston is required to keep 
the sidewalks within its duly established 
streeta in good repair and clear of snow and 
ice, so that they shall, at all seaaons of the 
year, bo safe and convenient for persons 
travelling and passing thereon. And tlie city 
is in no degreu exonerated from its obligations 
in these particulara in conaeqnenca of the 
adoption of ordinances requiring the owners 
of buildings adjoining the sidewalka to keep 
the sidewalks free from snow and ice, though 
andi ordinances are valid, and relieve the 
city of expense in the performance of theso 
duties. j£irij(T. Boi/lsloji Market Association, 
14 Gray, 349 (1869). 

295. The projection of the movable grating 
of a culvert, from one to two inches above 
the edge of the sidewalk ag^nst which it re^ts, 
is not a defect which shows such a want of 
ordinary care on the part of the city as will 
mate them responsible Ibr an injury occasion- 
ed by atumbling over the grating, litiy'nioiid V. 
Lowell, 6 Gush 624 (I860). See ante, 8S4. 

29G. A city is liable to pay damages to a 
peraon who receives an injury by the fail of 
an awning projected over the eiijewalk of a 
street by the owner of a building, if the awn- 
ing be .daugetons to travellers for the space 
of twenty-fuur hours before the injury liap- 
pena. Dralie v. Lowell, 13 Met. 293 (1847). 
Bee DoAj y/MUford, 6 Ailuu, 98 {post, 848), 

297. A city is not liable for an injury caus- 
ed to a foot passenger on a sidewalk wliiuh 
the city is bound to beep in repair, l>y tlie 
falling of an overhanging mass of snow and 
ioe from the roof of a building not owned by 
the city, although it has so ovevhmig the 
highway for more than twenty-four hotus 
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before tlie iiccident. Hixnn v. Zaieell, 13 
Gmy, 53 (1859). 

See pest, 324, 32li, 333, 834, 318, 360, S7i, 
376, 383, SSS, 387. 

As to Defids md of the TraveUed Path. 
. 298. Obstructions in ft higbwiiy, though not 
on tUe travelled part, are defects foi- injuries 
caused by whiuli toTi'na are reeponsible under 
the statute, trliether placed there by the owner 
of tliB soil over wliioh the highway is liud, 
or others. Snow v. Adams, 1 Cush. 4*3 
(1848). 

239. Towns are not obliged to keep the 
whole of a highway, from one boundary to 
the other, fuee from obstructions and fit for 
the use of travellers. Howard v. North 
BHdgewiaer, 16 Pick. 189 (1834). 

300. A town is not liable for obstructions 
and defects in portions of the highway not a 
part of the travelled path, and aot so con- 
nected with itUiat theywculd affect the safely 
or convenience of those travelling on the 
highway and using the travelled part. Kei- 
loggv. Northampton,, 4 Gray, 66 (1856). 

301. A town is not liable for an injury sus- 
tained by a party using the road for the pur- 
pose of passing to or from his private way or 
path, or his own land, caused by a defect 
within the limits of the highway as located by 
law, but outside the part of tke road used for 
public travel. lb. 

802. A town is liable for injuries received 
by reason of a defect witiiout the limits of the 
located way, it It is so near the way as to ren- 
der travelling there dangerous, and there is 
nothing to warn travellers of it. Sayden v. 
Atnehorough, 7 Gray, 838 (1856). 

303. An action against a town, to recover 
damages for an injury received by reason of 
a defect or want of repair in a highway which 
the town is by law obliged to repair, cannot 
be maintained by a party who goes ont of the 
liighway, because of the defect therein, into 
tlie adjoining land, and there receives an in- 
jury. TiadaU v. Norton, 8 Met. 388 (1844). 

304. Where a traveller on a highway, while 
in the exercise of ordinary care, received an 
injury in consequence of driving his wagon 
against a poet; audit appeared that Che line 
of the highway was not indicated by any 
visible otgects j that the post, which occasion- 
ed the injury, was near the true line of the 
highway, and within tlie limits of the general 
course and direction of the travel, and where 
travellers were accustomed to pass, and ren- 
der d th t II' da g tl t tl ere 



that tlie post was dangerous to tr.ivGllera, 
suffered it to remain an unreasonable time i 
It was held, Uiat the town was liable for the 
injury sustained by tlie plaintiff. Ooggswell 
T. Lexvngion, i Cush. 807 (1840). 

305. A town is not liable for an injury 
occasioned to a trareller^assing from a pub- 
lic highway to a railroad station through a 
road opened by the proprietors of the railroad 
for that purpose, by a block of stone, lying 
within the limits of the highway, as located, 
and obstructing the entrance to the road to 
,the station, if it does not obstruct the road 
hed of tlie highway. Smith v. Wcndoll, 7 
Cush. 498 (1851). 

80G. A town is not liable for an injury sus- 
tained by a traveller while straying outside of 
the limits of the highway, when the whole 
Wghway and the land next adjoining are safe 
and convenient to travel npon ; nor are towns 
obliged to maintain fences merely to keep 
travellers from straying out of the higliwiiy. 
Sjiarhaidc v. Scdem, 1 Allen, 30 (18G1). 

B07. A large vehicle used as a dugiiurrean 
saloon, standing partly witliin the limits of a 
highway, but outside of and several feet from 
the travelled path, is not a defect in the high- 
way whieli will entitle a traveller to recover 
against a town damages for the injuries sus- 
tained by liim, if his horse, while driven by 
himself, is frightened thereby-, and, becomes 
unmanageable, and runs for some distance, 
and upon an embankment, so that the carriage 
is broken, and himself thrown upon the 
ground and injured. Keith v. Eastoh, 2 
Alien, 652 (1861). 

SOS. An action lies against a city to recover 
damages for an injury sustained by reason of 
the want of a railing at a point so near to a 
declivity outside of the limits of the street as 
to make the street dangerous for travellers, 
although the injury is not received by passing 
down the declivity dicecUy from the street 
itself. Alger v. Lowell, 3 Allen, 402 (1862). 

See ante, 283 i post, 388. 



809. A surveyor of higliways sustaining 
damage from a defect in the highway witliin 
Ilia district, which arises from his own neglect, 
tiaa no remedy against the town for such 
damage. Wood V. Wdterville, S Mass. 29i 
(1809). 

310. But he may recover damages for such 
injury, if the defect did not arise from iiis own 
neglect. Wood v. Wdterville, 4 Mass. 423 
(1808). 

311. One who is injured by an obstruction 
placed unlawfully in a highway, canuot main- 
tdn an action for damages, if it appears that 
he did not use ordinary care, by wliicii the 
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obstruction mislit liavo been avoided. Smith 
V. Smith, 2 Pick: 621 (1834). 

313. A traveller, in order to be entitled to 
recover damages of a town, lor loaa caused 
by a deficiency in a road, ia not obliged to 
look far abead in order to guard against 
obstacles ivhich ought not to be suffered to 
exist. Thompson v. Bridgewaier, 7 Pick. 
188 (1830). 

313. Thus, where a person travelling with 
a liorae asii wagon might, from an eminence 
in the rdad, have seen that a causeway at a 
considerable distance, which he intended to 
pass ovar, waa covered with water, but when 
lie descended the hill tlie causeway waa out 
of sight until he had proceeded t«o far either 
to turn back or go on with safety, it was held, 
that he had not been guilty of negligence ; 
and as be then used ordinary care in endeav- 
oring to extricate his horse from the danger, 
but without success, he was entitled to recover 
for damagea thereupon incurred. lb. 

314. The fiict that a person injured through 
a defectin a highway, had previous knowledge 
of the defect, is not conclusive evidence of 
negligence on his part. Eeed v. JVorthfidd, 
13 Pick. 94(1832). 

316. The facts that the person injured was 
nn inhabitant of the town in ivliiuh tlie high- 
way was situated, and knew of the defect, but 
omitted to give notice 6t it to the town, have 
no bearing on the question of the town's 
liability.for tlie iiyury sustained, lb. 

316. In an action against a town for an 
injury sustiuned by the overturning of tlie 
plaintiff 'a carri^e on a highway in such town, 
the burden of proof is on the plainliff to show 
that he was driving with ordinary skill and 
diligence at the time when the accident hap- 
pened. Adami V, Carlisle, 21 Pick. 116 
(1838). 

317. In an action for an injury to the plain- 
tiff alleged to have been occasioned by the 
defendant's negligence in driving upon the 
liighway, the burden of proof ia on the plain- 
till', not only to show negligence and miscon- 
duct on the part of the defendant, but ordinary 
care and diligence on his own part. Laae v. 
CramUe, 12 Pick. 1T7 (1831). 

318. In an action against a town for an 
injury occasioned by a defect in a highway, 
the queatian whether or not there was negli- 
gence, or want of ordinary care, on the part 
of tlie pliuntiff, is to be determined by the 
jury, under all Ibe circumstances of the case. 
Bigelovj v. Rutland, 4 Cuah. 247 (1849). 

319. Where a peraon who had occasion to 
cross in the daytime from one side of a 
street to the other, selected for that purpose 
a portion of the street which, having been 
necessarily and properly appropriated for a 
drain, was covered by an ii-on graling, and, 



templing t ciiai (iti llie ^nting, fell 
was injured, there being no leason for 
attempting to cross at (hat pHce ratlier than 
at any other part of the street, it was held, 
that the pasaenger, in attempting to cross at 
that particular spot, was not in the exercise 
of ordinary care, and could not therefore 
recover damages of the ciij for the injury ao 
suffered Mayiaond v Lowell, b Cush. 624 
(I860). 

320. A person travelling on a highway 
obstructed with enow, must use ordinary care 
in determining whether to proceed or return ; 
and if guilty of negligence in prooeeding, he 
cannot recover for any itgury received from 
the defect in the way to which Ids negligence 
in any way contributed, Moiioit v. Ipswich, 
12 Cttsh. 488 (1853). 

821. If the horse driven by the plaintiff 
runs in conseq^uence of a defect in the road, 
the plaintiff ia bound to use ordinary care as 
well after aa before the horse begins to run. 
He cannot abandon himself to needless alarm 
or give up all proper control of his horse in 
consequence of the peril to which he ia ex- 
posed, but must use such care as a person of 
ordinary prudence and discretion would ex- 
ercise if placed in similar circumstanoea and 
expoaed to a like danger. Brooks v. Fetera- 
ham, 16 Gray, (1860). 

322. And it ia an error to instruct the jury, 
tliat " the mere want of prudent management 
on the part of the pliuntiff or his companion 
after the horse began to run, or the mere 
fact that he imprudently seized the reins and 
turned tlio horse from the road, would not 
exonerate the defendants." 2b. 

333. Common prudence requires of a 
person of poor sight greater care in walking 
upon the public streets, and in avoiding 
obstrnctioDs, than is required of persons of 
good sight; and if it appears that tlte plain- 
tiB's eyesight waa poor SiUd weai, the omia- 
sion so to instruct the jury, in compliance 
with the request of the defendants, is sufScienC 
ground for a new trial. Winn v. Lowell, 1 
Allen, 177 (ISGl). 

324. If a man, while not exercising ordi- 
nary care himself, receives an injury by flilling 
into a cellar way dug through a sldewali, he 
cannot recover .daibi^es therefor against a 
city, although the city. may have been in 
fault in not erecting' a barrier to guard the 
opening. Fallon y. Boston, S A]len,S6 (1861). 

335. In an action to recover damages for a 
personal injury sustained by reason of a de- 
fecUve way, it is no error to refuse to instruct 
Ihe jury that if the plaintiff was familiar with 
the place where the accident occurred, it was 
his duty to uae more care in passing there 
than if he was wholly ignorant of its condi- 
tion, or to avoid tlie place altogether, if in- 
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;re given that the burden of proof 
was on liim to sliow that he used reasonitble 
care, adapted to the eircumetanceB of the 
case, and that if he waa femiliar with the 
place, the; sbouM take lliis fact into consid- 
eration, and determine whether on account 
of it lie ought to hare used increased care in 
passing over it, or to have avoided it alto- 
gether, Smilh V. Lowell, G Allen, 89 (1863). 

S2I3. A persun who volnntarll; attempts to 
. pitsB over a eidewalk which he knows to he 
very dungerous, by reason of ice upon it, 
when he mighc easily avoid it, cannot main.- 
tain an aodun against tlie to vn wliiuh is bound 
to keep tlie way in repair, to recover for inju- 
ries sustained by f»lliag on the Ice. Wii^on 
Y. Okarleatown,, 8 Allen, 187 (1661). 

Q27. This court cannot decide, upon a bill 
of exceptloua, that ddring a safe horse, vith 
a tight rein, at night, at his usual speed of 
ten miles an hour, by a skilfiil driver, over a 
wide and level road, with which he is familiar, 
and over whicli lie has passed in safety within 
an hour without perceiving any obstruction, 
is such a want of ordinary care as to prevent 
a recovery for an injury sustained from a de- 
fective highway. Reed v. Deerjield, 8 Allen, 
623 (1S64). 

U28. This court cannot decide, upon a 
of eaceplions, that riding a safe liorse o 
dark night, barebiiek and without mar 
gales, over a familiiir road, by a person 
customed to the use of horses and to that 
horse, and turning out upon meeting a 
riage, show such want of ordinary care 
prevent a recovery for an injury sustained 
by reason of a defective liighway. Steaeits v. 
Bozford, 10 Allen, 25 (1865). 

828 a. If, in an action to recover damagee 
for an injuiy sustained from a collision with 
a wagon leti^ standing in a. liighway by the de- 
fendant, the evidence shows that the pMntiff 
had seen the obstruction there on the day ~ " 
the accident, that he was accustomed to dri' 
horses, and that the accident happened while 
he was driving a geiiOe horae in a dark e 
ing on a slow trot, looking out on one side of 
the horse for a blanket which he had shortly 
before lust from his wagon, and his compan- 
ion was looking for tlie blanket on the other 
side, and neither of them saw the defendant' 
wagon before the collision, it cannot be held 
as a mutter of law that the pliuntilF was 8C 
careless as to preclude his recovery, but the 
question should be submitted to the jury, 
i-oj^ V. Sai^ieU, 10 AUen, 585 (18G5). 

329. In order to recover of a town foi 
injuries sustainsd trora a defect in its high- 
way, the traveller must not only drive with 
duo uare and akili, hut must be using a proper 
horse and veliicle, with strong and suitable 
hai'aess ; ond if there be any defect in these 



particulars, and such defect contrihutes to 
the disaster, the town is not linbla, although 
the w.ay he defective. The reason is, that it 
is impossible to know what proportion of the 
damage is occasioned by one, and what by 
the other, or whether there would have been 
any damage at all but for the traveller's own 
default. Shaw, 0. J.,in JfMnZoeftT. Wai'vick, 
4 Gray, 180(1855). 

880. Therefore, if the vicious habits of the 
plaiotiS''s horse contributed to Che uijury, the. 






lb. 



If there Is evidence tending to show; 
that the accident happened in consequence of 
the youth and, vicious conduct of the plain- 
tiff's horse, the defendants have no ground of 
exception to a ruling by the judge that " or- 
diiiary care requires a person driving on the 
higliway to do so with a, iiorse which will not, 
when exposed to ordinary objects and noises 
and along the highway, become unman- 
ageable by a driver of ordinary skill aud pru- 
dence ; " and that, " if a vicious or untrained 
condition of the horse ijir ordinary pnblic 
travel contributed with the insufficiency of the 
rail to produce the injury, the plaintiff cannot 
recover." Bliss v. Wmraliam, 8 Allen, 5(i4 
(1864). 

332. In an action against a bridge corpo- 
ration to recover damages for an injury sus- 
tained by the plaintiff in consequence of tlie 
lamps of the bridge not being lighted, as re- 
quired by law, it was held, thai the burden of 
proof was on the defendants, to show that 
there was no negligence on their part in this 
respect. Worater v. Canal Bridge, 16 Pick, 
641 (1835). 

338. The liability of a city or town for an 
injury occasioned by a defect in a street or 
way, is not varied or discharge, if the defect 
is occasioned by the exercise of the right 
of an ai^oining owner of land lo use the 
street or way fbr some private purpose, not 
inconsistent with the right of the public, as 
by constructing a cellar window opening into 
a sidewalk, within the limits of a street. Ba- 
con, v. Boston, 8 Cash. 174 (1S49). 

334. A city is not liable for an injury suf- 
fered by slipping and failing upon a sidewalk, 
from the combined effect of the. unsafe con- 
didon of the sidewalk qnd of tho like condi- 
tion of steps ^it]iQut the limits of the high- 
way. BoinSU V. LmutHl, 7 Gray, 100 (1856). 

335. A town is not liable to & person injur-, 
ed by the combiaed efl'ect of a defect in tlia 
highivay and tlie negligence of a third persou. 
Kidder v. JDiinsiable, 7 Gray, 104 (1856). 

336. A city is not liable for an injury caus- 
ed by the combined effect of tlje unsafe 
condition of a highway and the unlawful or 
careless act of a third person. Shepherd v, 
Olidsea, 4 Allen, 113 (1862). 



>y Google 



"WAYS, VI. 



837. An action lies against a city to recover 
damages for au injuvy sustwneil iiy being 
puslifd from apuLlic streev down nn, uaguard- 
ed and dangerous declivity by a crowd, if it 
was not d<jne tlirougll ttie williil act or negli- 
genee of the crowd, or of Huy person tlierein. 
AlgBi- V. LOKdl, 3 Allen, 402 (1802). 

3S8. Driving a sleigh witUoiit the bells re- 
quired by Hev. 8ts. c. 61, §§ 2, 3, (Gen. Sta. 
c. 77, §§ 3, 4,) does not make Uie driver 
liable, HOC ezempt tlie town from liability, for 
icjuriea caused by collision with his slelgli 
upon a defective highway, unless bis neglect 
contributes in somo degree to the accident. 
EiMer v. Dunstable, 11 Gray, m (1858). 
Bee Counter r. Coach, 8 Allen, 436. 

See ante, 371, 283; post, 371, 379. 
Direct aitd Proximate Cause. 

330. TIiB action giveii by Kev. Sts. c. 25, 
§ 23, (Gen. Sts. o. 44, g 22,) mus6 be foe a 
dauia;j:e sustained in using the road, witli due 
care and skill. The damage for which the 
statute gives a remedy, must be one of which 
the defect in tlie highway is the dh'eeb and 
proximate canse, and therefore dainage sus- 
tained in consccLuence of not being able to use 
a htgliway, because of snow negligently suf- 
fered to teitiaiu thereon, cannot be recovered 
nnder it. Rolman v. Townsend, 13 Met. 297 
(1847). BraHey v. SoutMiorough, 6 Gush. 
141(1850). See Gen. Sta. c. 44, § 24. 

310. So an owner of land, who is prevented 
from a convenient access thereto by ret 
of a defect in the highway, and thereby 
tains damage, is not entitled to recover 
same of tlie town liable to keep sncli bigliway 
in repair. SiwiiA v. DedAam, 8 Uush. 632 
(1861). 

341. A town is liable for an injury < 
Bioned by a defeat in a highn-ay, where the 
primary cause of the injury is a pure atiuident, 

.as, fur example, the fiiilnre of .Rome part of 
carriage ; provided the accident occur without 
the fault or negligence of the party injured, 
and be one whicli common prudence antl 
sagacity could not ha^e foreseen and provided 
against; and .provided also, that the injury 
would not have been eaetaincd but for the 
defect in llie bigliway. Paliner v. Amlovrn; 
2 Cuah. 600 (1849). 

342. If a traveller, in the exercise of ordi- 
nary caFS and prudence, voluntarlty leaps 
from his carriage, lieuanse of its near approach 
to a dangerous defect in tlie highway, and 
tiiereby sustains an injury, the town is liable, 
although the carriage does not come in actual 
contact with the dftect. Lund v. Tyngsborc 
11 Cush. 563 (1853). See IngnOs v. Bills, 
Met. 1. 

843. If a horse, drawing a vehicle, thougl 



driven with due care, becomes frightened and 

.ted by reason of tlie strildng of the 

vehicle against a defect in the liigliwny, frees 

liimself from tlie-control of his driver, runs, 

id at the distance of £fCy rods from the 
defect knoclcs down a person on foot in the 
highway, wlio is, using reasonable care, tlie 
or town bound to keep the iiiglmay in 
repair is not respunaihie to such person for 
the injury so accai>ioned to him, though no 
other cause intervene batween the detlici: and 
the injury. (Thomab, J. dissenting.) Marble 
V. Worcester, 4 Gray, 805 (1855). 

314. If a horse, going off a highway by 
reason of a defect therein, foils upon a fence, 
and, in being removed from the fence with 
reasonahte care and skill, suffers injury, the 
town is liable for such injury. TuiUe v. 
EohjoU, 6 Gray, 447 (1836). 

845. A loaded wagon, wliile the driver was 
nsing reasonable care, was strained and 
injured by a defect in the highway, and the 
driver stopped and examined .it, and then pro- 
ceeded on ills jottrney, and after passing over 
Ligh and muddy road, and while on a 
ith and level road, the asletree broke, 
and he was tlirovvn from the wagon and 
.njured. SAA, that the accident to tlje driver 
:M>u1d not be considered to have resulted 
directly and immediately from the existence 
of the defect in the higliway, and that the 
town was not responsible for the injury to 
him. JsfJis V. IFi^raAam, 11 Gray, 143 
(1853). 

346. An action lies against a city to recover 
damages for an injury sustained by being 
paslied from a public street down an unguard- 
ed and dangerous declivity by a crowd, if it 
was not done tlirough the williil act or negli- 
gence of the crowd, or of any person tlierein. 
Alger v. Lowell, 3 AUen, 403 (1863). 

847. A town is not responsible in damages 
if a horse, being frightened by an accident, 
breaks away from iiis driver and escapes from 
all control, and afterwards while running at 
large meets witli an Injury through a deibct 
in a highway, Do/ais v. D^iMey, 4 Allen, 
667 (18(j3). 

348. A town is liable, under Gen. Sts. o. 
44, § 22, to pay damages to a person who 
receives an injury by the fall of aiiiiwning 
projected over the sidewalk of a street by the 
owner of a buiIdLng< ,if the awning lias been, ' 
for the space of twenty-four hours befijre the 
happening of the ii^ury, so frail that in tlie 
winds, rains and snows ordinarily occurring in 
this climate it was likely to tiill, and did fall, 
ti^om such cause, although the direct cause 
was snow which fell thereon less than twonty- 
four hours before. Day v. KHford, 5 Allen, 
98 (1863). 

See amie, 807. 
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fc) Bvidenos, Trial, Damages. 

849. It seems, timt if the inhabitants of a 
town, in muklng a. county road, devintd from 
the true location, they are estopped, in an 
action Bgainet them for an iiuur? occasioned 
by ita being out of repair, to deny their lia- 
bOity to maintain it aa tliey have made it. 
WHliami y.Gummingtan, 18" Pict. 812(1830). 

350. The erection and support of a bridge 
by a town, and the use of it by the public, for 
Uiirty-eight years, is sufficient proof of its 
existence as a highway, on Che presumption 
of a laying out, a grant or a dedication, to 
' reader the town liable for an injury oooaaioned 
by ita being out of repair, lb. And Bee Gen. 
8t9. c. 11, g 26. 

851. In an action against a town for an 
injury sustained by the overturning of the 
plaintiff's carriage on a highway in such 
town, the harden of proof is on the pltdntiS* 
to show that he was driving with ordinary 
skill ami diligence at the time when the acci- 
dent happened. Adams v. Carlisle, 21 Pick. 
146 (1888). 

853. The facts that the person injured was 
an inhabitant of the town in which the high- 
way was situated, and knew of the defect, but 
omitted to give notice of it to the town, have 
no bearing on the question of tlie town's lia- 
bili^for the injury anatained. Reedv.Narihr 
field, 18 Pick. 9t (1B83). 

353. In the trial of an action agiunst a city 
for an injury occasioned by a defect in a street 
therein, the presiding judge,having instructed 
the jury that what was a, defect in a highway 
which would render a town or city liable for 
an injury occasioned thereby, waa a "practi- 
cal question, to be determined by the jury in 
view of the circumstances of each particular 
case," added, by way of illustration, "that a 
diffutent state of repair would be required in 
a city, where a large amount and variety of 
travel was constantly passing, from that in a 
country place, where the state of tliinga in 
this respect was different." It was held, that 
this illustration was a proper comment on the 
law. Fitu V. Boston, i Cush. 386 (1849). 

854. Where a jury were iastruoted that 
towns were not ordinarily bound by law to 
fence their roads, but were afterwards in- 
structed that towns were bound to erect fen- 
ces or railings at places which would other- 
wise be unsirfe or inconvenient for travellers 
exercising ordinary care; it waa held, that 
there was no legal exception to'the instruc- 
tion. OalHns v. Dorchester, 6 Cush. 396 
(1850). 

355. The refusal of the presiding judge to 
rule, at tiie trial of an action against a town 
for damages occasioned by a defect in a high- 
way, that in order to maintain the action the 
defect must be of such a nature that tlie town 



would have been liable to indictment therefor, 
is not ojien to exception. Qoldthieait v. 
East Bridgewaier, 6 Gray, 61 (18S5). 

350, In an action to recover damages of a 
town for injuries d mad w 

in the located 1 m ts f hig w b w 
the travelled p h h g th 

jury generally h b d da b 

for a Ciilure t k p h g w y 
place safe and c n f 
more particula d fi g 
defects withou p gh 

requested by tl d d q ^ 

instructions, the defenda ts 
new trial. Kellogg v. N 
66 (1865), 

857. It is a quesljon 
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h»3 used ordinary c: 

its roads, and whether th i 

ably safe. £irfi v. Lo 

(1853). 

358. It is no dcfenca 
injury caused by a defec 
the town used ordinary c 
repairing the road, if by 
was not made safe and 
mained defective. Hoiio 
Cush. 488 (1858). 

359. The damages re 
town, under Eev. Sta. c. i 
e. i4, § 23,) are for an 
or ' property only, and no m 

of a risk or peril, whic us g 

mental Buffering! but, w re ry 

to the person is sustained, howove su a 
which causes mental suffering, that s ffe ng 
is a part of the injury, for which t e wn s 
iiahle in damages. Ganning v. Tl am 
town, 1 Cush. 451 (1843). 

890. On the trial of an action against the 
city of Boston, for an injury sustained by the 
plaintiff, in consequence of faUing into a cel- 
lar window opening into a sidewalk within the 
limits of a public street, the existence of sim- 
ilar apertures in various other parta of tiie 
city, in great numbers, and for a long time, 
will not authorize tiie jury to find that such 
apertures are not actionable obstructions. 
Baeon. v. Boston, 3 Cush. 17+ (1849). 

361. In an action agninst.a toWn or city, to 
recover damages for aii iiijury occasioned by 
a defect iif ft highway in that part thereof 
lying between the carriage-way and Ihe side- 
walk, tlie defendants may show, as having a 
bearing upon the question of ordinary cart', 
that in other towns and cities inequulitiea in 
the surface of that part of the highway are of 
common occurrence ; but evidence that sucli 
inequalities are not deemed to be a poriion of 
tlie highway, required to be reduced to a 
level and kept in rep^r for the use of foot 
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i inadniisalble. Raymond v. ■ 
'Lov>eU,<i Cueb. 624 (1850). 

SQ2. If, in Rti action ugojnst a town to > 
recover dsiiiiagee for an injury anstaioed by 
rt>a$0E of a dufettive blgliway, tha alleged 
dcleat consists in a gutter running obliquely 
across the liighiray, it is oompctt^nt for tlie 
defendants to show, upon the question of 
oidinary care, tliuC a great man; gutteil 
equally deep crossed the streets in the Eamc 
manner, in the same town, or the towns near 
it. Packard v. New Bedford, 8 Alien, 200 
(1864). 

8G8. In an action against a town to recoyer 
damages for lui injury occasioned by a defect 
in a highway, evidence is not admissible on 
the part of tha plaintiff to show that anolber 
person, before the injury complained of, re- 
ceived a similar injary, at or near the same 
plate, and from the same alleged defect, with- 
out anv negligence on Jijs part. Gollitis v. 
Dorchester, 6 Gush. 896 (1850). 

364. On tlie trial of an action against a 
town for an injury occasioned by a defect in 
a highway, when one of the defects relied 
upon by the plaintiff is the inaufEcient width 
of tlie way, evidence ttiat other persons with 
tlieir vebicles bod previously, when the way 
was in tlie same condition as at the time of 
the plaintifi'e injury, passed or met other 
vehicles at the same place, without collision 
or accident, and had room to spare on each 
side, is inadmissible to show that the way was 
not defective in point of width. Aldrick v. 
FetU'm, 1 Gray, ElO (1861). 

8(16. In each actJon evidence is admissible 
of measurements of the width of the way and of 
the travelled part thereof, taken nine months 
after the accident occurred, if it is accom- 
panied by proof that no material change has 
taken place in. the way since the accident, 
which can affect the accuracy of the measuie- 
ments. Brooks t. Fetersham, IG Gray, 
(18C0). 

366. In an action against a town to recover 
damages fur an injury sustained by reason of 
a ilefect in a road, reports of committees ap- 
pointed liy the town to inquire into tlie facts 
of the cane, and votes of tha town accepting 
siich reports, are not admissible in evidence 
against the town, if such reports do not set 
forth facta which show the liability of tlie 
town, and if such votes neither acknowledge 
any tiujjihty nor direct any settlement with 
the plaintiff at the town's expense. Dudley 
T. Wmtoit, 1 Met. 477 (1840). 

367. Reports of eommittees of a town, 
relating ta the condition of a highway, and. 
tha votas of the inhabitants thereupon, are 
sot competent evidence, in Iin action against 
the town for an injury occasioned by a defect 
in such highway, of an admission by the town 



that llio highway in question was defective. 
Collins V. Dorclieitei; 6 Cusii, BWe (1850). 

3U8. A person having sustained injuries 
fruiii an idtegcd defiict in a highway, the 
report of a cocnmittee subsequently duly 
chosen by the town, that the way was uusale 
for triiveiiera, although duly accepted by the 
town, is not evidence against the town In an 
"action brought to recover for the injuries. 
TFAerfwv. Pfamingkam, 12 Cush. 287 (1853). 

369. Evidence tliat the duly elected sur- 
veyors of highways of a i«wa made repairs 
upon a way, within six years before the time 
of an accident from a defect therein, is com- 
petent and conclusive evidence of repiurs by 
the town, to establish its liability for the 
damages resulting from tlie accident ; although 
it also appears by the plaintiff's evidence that 
the records of the laying out of tlie way as a 
public highway were insuf6.cient. Mayden v. 
AUleborougk, 7 Gray, 833 (ISoG). 

870, In an action to recover of a town 
damages sustained by reason of a defect in a 
part of the highway, which has been so 
wrought ami rppaired by the town for public 
travel as to induce the public to pass over it, 
the town cannot introduce evidence that that 
part of the highway waa originally wrought 
for tiie accommodation of the abutters. Kel- 
logg V. MrHiampioti, 8 Gray, 60i (1857). 

371. A traveller on a highway which had 
been rendered unsafe by recent freshets and 
was undergoing repairs, upon coming at sunset 
to a bridge which hud been thus made impass- 
able, crossed at a ford indicated by wagon 
ruts, and after proceeding for some distance 
on his journey received an injury from a 
defect in the Inghway, and brought an action 
against the town for damages. IMd, thatthe 
state of the bridge and ford was not conclusive 
evidence that the traveller was not using 
ordinary care at the time of the injury, but 
must be submitted to tha jury with tha other 
evidence in the case. Bijidge v. Colerairte, 
11 Gray, 1S7 (1858). 

872. In an action againatatpwnforinjuriea 
snstained from a defect in ahigiiway, evidence 
tliat other persons than tlie plaintiff passed 
and repassed tha place iu safety is iniidmis- 
sible for the town. Kidder v. Ilunalalile, 11 
Gray, 8i2 (1858). 

373. Kvidence that a highway, was in the 
usual condition of other country roads is in- 
admissible in defence of an action agiunst a 
town for damages from a defect therein. lb, 

374. In an action against a city to recover 
damages for an injury sustained from fnlliag 
into a plumber's furnace left in the sidewalk 
in a street, evidence is inadmissible to show 
that the same fhrnace was left upon the side- 
walk for several hours on the day before the 
accident occurred, or that the police officer 
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whose duty it wres to pass through tliat street 
was aecuatoraed to pass Ihrough tlie etreet 
daily Oiiring the time in which tlie furnnue 
was phictd in the street on (he liay of tJie ac- 
cidptit. Donaldson v. Boston, 16 Gray, 

(leeo). 

875. In such action, it having been proved 
that a Duinher of citizens passed thruugli the 
street while the furnace was standing upon 
the sidewalk, tiie jury were instrnuted that in 
order to prove reasunahle notiuB to the de- 
fendants of the alleged defect. It mnst appear 
that the ofHcers of the city having charge of 
the streets, such as the mayor and aldermen, 
superintendent of atreeta, or policemen, liad 
actual notice of the defect, or that a detect 
which had obstrncted travel had continued so 
long or heen so notorious, that if Buuh officers 
had done their duty, or citizens passing Imd 
done their daty,they would liave known it ; and 
tliat the jury might consider whether the ob- 
eCructioQ to tra\'el was of such a nature that if 
citizens passing had seen it they would have 
beeuUkelytohn.i'einformed such ofHcers forth' 
with of ila existence. HeU, that the instruc- 
Ijons were ia accordance with the law, and 
snfBciently favorahle to the plaintiff. lb, 

S76. In a suit against a town for an iiyury 
Bustained by reason of a defective highway, 
tlie opinion of a witness as to the state uf 
repair of a toad at a period between twoand 
tliree months beibre tbo accident is incompe- 
tent. HuiMnaoa v. Mcihuen, 1 Allen, 33 
(ISGI). See ante, 3(j5. 

377. If na injiiry is caused hy raason of the 
elovataou of one edge of a plank, which is 
laid over an open space left for the passage 
of water in a public street, and tills is found 
to he an actionable defect, it is enough to 
authodze a Terdict for tlie plaintiff if the 
plank has been split, loose, liable to change 
and unsafe for twenty-four hours before the 
accident, or if the city authorities had reason- 
ahlc notice of its nnsafe condition, although 
■ the position of the plank which was thi 
mediate cause of the aceidOiit had only 
tinned for a elicirt time. Winn v. Lowell, 1 
Alien, 177 (1861). 

878. If the plaintiff, in an action against a 
town for an injuiy sustained by rei 
defective highway, has introduced no 
except his own testimony,'' And by 
testimony has deflnilively fixed the place of 
the accident 'ond the circumstances uc ' 
which it occurred, and the deffendanta, 
roply, have introduced wilnessestO show that 
the accident which caused the injury occurr"' 
at a different place in the liighway, where 
defect had been shown to- exist, and under 
different circumstances, the interference of 
g judge to check an argument of 
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damages taincd by 

of a defecl s evidence 

that the plaintiff was intoxicated at tlie lima 
of the accident, and the judge has instructed 
the jury tliat he could not recover if anything 
ilse tliun the negligence of the city contributed 
cause the accident, or If it occurred in imy 
respect through his own negligence, and that 
if he was intoxicated that was a circumstance 
considered by tliem as bearing upon the 
question of ilue care on liis part, no exception 
:o ilia retiisa! to instruct tiiem that a city 
lb bound to keep its streets safe and con- 
eat for intoxicated persons, or that if lie 
intoxicated at the IJina of the accident 
thoy are to presume he was negligent. Alger 
T. Lowell, 3 Allen, 402 (1863), 

880. Under a declaraUon alle^ng simply a 
waut of rept^r in a way, it may be proved 
that the way was defectira by reason of tha 
want of a raiUng to protect travellers from 
giiing down a duclivity just outside of tiie 
limits of the way. lb. 

381. Payment of a sum of money "iu full 
payment and satisfiLction fbP nil claim for 
damages and costs " in a suit against a corpo- 
ration for an injury sustained by the plaintiff 
by reason of falling into a trencll alleged to 
have been dug by its servants in a public 
highway, is a bar to a subsequent action for 
the same injnry against tlie town wliich was 
bound to keep the highway in repair; itiid a 
written receipt for the money, showing that 
it was received in full payment and satisfac- 
tion for all claim for damages and costs in 
that suit, cannot he controlled or varied by 
parol evidence. Brown r. Cataln-idge, & 
Alien, Hi (1862). 

883. If, in an action against a city to recov- 
er damages tor an injury sustained by reason 
of a defective way, the alleged defect in which 
consisted of ice and snow upon a sidewalk, a 
witness for tite plaintiff has described <ho coii- 
dition of the sidewalk at the time of the inju- 
ry, he may be asked on cross-okamination if 
the ice and snow were not removed from the 
Biflewallt as-weil as it could couvenientty he 
done by a man with a shovel. O'JfeHl v. Loic- 
eH, 6 Allen. 110(1863). 

388. If, in an action to recover for dam age a 
sustained by falling upon the ica on a sidi;- 
walk, it bouoines a question whether the de- 
fendants had taken reasonahle pains lo remove 
the ice, the plaintiff may show that in otliec 
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placpa on the same Bidewalk, similarly eitu- 
atetl, ice lind been removed with a edovel 
only. Shea v. Lowell, 8 Allen, 136 (1864). 

884. Ifj innQHction toreeoTerfuraDipjurj 
sustained by reason of a defective way, it be- 
comes a material questiou whether tlie plain- 
tiff's horse bad a lialiit of allying at the time 
of the aceident, tlio -defendants, after intco- 
duwng eiiilenoe of instances of liis shying 
byfore that time, may also prove similar in- 
stanees flfterwards. Todd t. Rowley, 8 Allen, 
61 (1884). 

886. In nn action to recover for injuries to 
a liorse, sustained in consei;[nenue of a defect 
in a liigliway, the plaintiff, ja entitled to re- 
cover fur the diminudon, occasioned hy the 
injary, in the market value of the horse at 
the commencement of the action, and, in ad- 
dition, auch sums as the pl^ntiffhna paid ont 
in reasonable attempts to cure hiia, with a 
reasonable compensation for Ins own services 
in attempting to cure Iiini, and a reasonable 
sum as com'pensatioH for the loss of tiie use 
of the horse wliile nnder such treatment; 
provided that the whole damages allotied do 
not exceed tlie value of the horse. Gillett v. 
Western Railroad, 8 Allen, 6G0 (1864). 

386. In iin action against a town to recover 
damages for bd injury sustained by reason of 
a defective bridge, a witness cannot properly 
be asked by the defendunts, how the bridge 
compared, oa the day of the accident, in re- 
spect to its safety and slate of repair, with 
otiier bridges of like character on roads of 
like amount of travel. BUss y. Wi&rakam, 
eailon, 5H4(l8(ii). 

887. If, in nn action against a city tc 
cover diiinages for an injury sustainei 
reason of a defective way, the defect alleged 
is ice on a sidewalk, and the defendants have 
been allowed to prove tliat rain had fallen 

■ and frozen shortly before the time of the ac- 
cident, so that all the sidewalks in the city 
were covered with ice, evidence ia ioadmissi- 
Lle, in their behalf, to prove the steps actually 
taken by llieni to remedy the defect. JViyne 
V. Loinell, 10 Allen, 147 (1885). 

883. In an action against a town to recovei 
for a personal injury sustaineil by the plain- 
litf, while riding on horseback upon a high- 
way, by going off a bank where Oiere was nc 
railing, tiie defendants asked the court to In- 
struct the jury that if the plaintiff's horse 
passed the bank wall in safety, and, wb'" 
proceeding in the adjoining field, stepped 
ice and slipped down, and thus injured the 
plaintiff, he could not recover. The jiidge 
gave tins instruction, and added that if the 
horae, by reason of tlie want of a railing, 
went over the bank wall, and immediately, 
and wliile under the sameimpulse or impetus, 
slipped on ice in the £eld and fell, thereby 



injuring tlie plaintiff, the town would he liable. 
held, tliat tlie detendants had no groond of 
exception. Stevens v. Boxford, 10 Allen, 23 
(1806). 

889. In an acHon to recover damages for 
an iiyary snstained by reason of a defective 
way, the defendants may prove that the pliun- 
tiff, at tlie lime of receiving the injury, waa 
travelling in violation of the statutes for the 
obstervanca of the Lord's day, mthout speci- 
ally averring that as a ground of defence in 
the answer. Jonea v. Andov'er, 10 Allen, 18 
(1885). See ante, 281. 

3S0. A person violates those statutes who 
travels on the Lord's day for the purpose of 
supplying fresh meat to marketmen, wliom 
Ilia master has agreed to supply therewith, 
although he could not do this, in addiijon to 
bis other work, on Monday morning, and hie 
master, by reason of illness, is unable to do 
it himaalt lb. 



(d) Indiotments against Towns. 

381. The inhabitants of a town, where a 
bridge or road has been recently built or laid 
out witiiout any authority, are under no ob- 
ligation to repair anuh bridge or road. Com- 
laonaeaUh T. Oharlestowvt, 1 Fiuk. 180 
(1322). 

803, In an indictment for not repairing a. 
highway it is not necessary to set out the 
tei-mini. ComiitonvieaUh v. Sewbury, 2 Fick. 
51 (1834). 

803. WhSre a turnpike corporation bad 
ceased for several years to demand toll, and 
a town way was in due form of law laid out 
over the turnpike road, and accepted by the 
town, it was held, that the town was indict- 
able for not keeping the way in repair. 
ComiaoiiiBealth v. Ptto-s7«ii!t, 4 Pick. 119 
(182C). 

304. An indictment against the town of N. 
B. fo'r not rcpEiiring a highway, alleged that 
there was a highway, leading from a meeting- 
house in the town of B. to the dividing line 
between B. and N. B. and thence in N. B. to 
the mecting'liouse in N. B., and that the de- 
fendants allowed "a certain part thereof, 
consisting of twenty rods in lengtli," to be 
out of repair. It was held, Uiat-the indict- 
ment was defective, inasiUaiih as it was left 
uncertain in which o^ the towns the unrepair- 
ed part of tlie higliway lay. ComiaonvjeaUh 
V. Korfh Brookjield, 8 Pick. 403 (1829). 

895. Where the line between two towns, 
situated in different counties, is the centre of 
a highway, and one of the towns is indicted 
for not repairing tlie same, and atibmita to the 
payment of a fine, which is lidd out in repair- 
ing the road, such town caunot recover one 
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half of the nioncy so paid, Bgainat the otlier 
town, in an action for money pniJ to tha use 
of tlie l;itter. Middleboroughv. Taunton, 2 
Cufli. 400(1818). 

896. If Hi toirn lias negleuted to repaif a 
part of a road wliioli it was its duty to main- 
tain, it is no defence to an indictment for llie 
n<?glect, to sliow tliat tliis part wonld bi; of no 
immediate practical use, becanse a portion 
of a bridge with wiiieli tlio road connects, and 
which the town i« not obliged to maintain, 
]jii8 been swept nway and has not been rebuilt. 
Cotamonwealth v. Deerfield, 6 Allen, 149 
(1863). 

See ante, li, S8, 60 ; post, 400 ; Ihuictment. 



OiniUi/. 
397. A railroad corporation was antholized 
to construct its railroaii across a highway, and 
in the progress of the work it becnme necee- 
aary from time to timo to remore certain 
barriers, which were placed by tie corpora- 
tion across the highway for the protection of 
travellers, bat. were adopted by the town in 
which the highway was situated, and in con- 
sequence of the neglect of the workmen to 
replace the barriers at night a traveller eas- 
tained an injury, and subsequently, under St. 
1786, e. 61, recovered double damagea.against 
the town. It was held, that the railroad cor- 
poration n'fls bound to cause the barriers to 
be replaced at night, although its charter con- 
tained no express provision on tliis point ; as 
1 accident might have happened 
[own bad notice, actual or con- 
id no one would have been liable 
for the damages. Lo-mell v. Boston I; Lowell 
Etnlroad, 23 Pick. 24 (1889). 

8S8. Held, also, tliat the corporation was 
responsible for the negligence of such work- 
men, ailhough they were employed by an in- 
dividual who had contracted to construct tliia 
portion of the railroad for a stipulated sum, 
tlie work being done by the direction of the 
corporation. lb. . 

399. Held, also, that an action might be 
BUBlained agiunst the corporation by the town 
for indemnity, but that the town couid recover 
only single damages, and that the corporation 
was not li^ie for the casta and expenses of 
the action brought against Che town by such 
traveller, it not appearing that such aeti 
s defended at the request of-_the corpoi 



tion or for its benefit. lb. 






s the 



400. A 
outlet of a pond, aiid thereby caused the 
water to overflow a road near the bank of the 
pond. The town which was obliged by law 
repair the road, repaired it, and caused 
bank wall to be built on the shore of the pond, 



of the line of the road, to protect the road 
against the action of the water. Jleld, tlint 
the town could recover from the mjU owner 
the expense incurred in repairing tlie road, 
and building tlie wall, witli interest from tlie 
of demanding payment from (he mill 
■r, but not the costs of an indictment 
against the town for not seasonably repiuiing 
the road. Andover v. Sutton, 12 Met. 182 
(184U). 

401. A town which has been compelled to 
pay damages for an injury fi"oni a defect in a 
highway, occasioned by a nuisance placed 
therein by an individual, may recover of the 
latter tlie damages so paid. LoweU v. Short, 
4 Cush. 275 (1849). 

403. Where a town was compelled to pay 
damages for an injury resulting from a defect 
in a highway, occasionedby the want of repair 
of a cellar way constructed in the siilewalk, 
and leading to a building ad,ioining thereto, 
which vras in the occupation of a tenant, it 

held, that the occapant and not the owner 
liable to the town for such damages. But 
n such ease, there had been an express 
agreement between the landlord and the 
.nt, that the former should keeip the pveni- 
in repair, tlien, to avoid circuity of action, 
the landlord would be liable in the Urst 
nee. LoiBsll v. Spaulding, i Cush. 277 
(1849), Bee Ktrby v. Baylston Markei Asso- 
ciation, 14 Gray, 249. 
103. A verdict and judgment against a city 
. an action for personal injuries occasioned 
by a defect within the limits of a highway, are 
conclusive evidence in a subsequent action by 
tlie city against a tenant of the land, (who had 
notice of the pendency of the former action 
and of the city's intention to hold him respon- 
sible for all damages recovered therein, and 
had opportunity to fiimish evidence, and 
testifled at the trial, although he was not re- 
quested to and did not take upon himself the 
defence of that ocdon,) that the highway was 
defective, that the person was injured there, 
while using due care, and of the amount of 
the injury ; but not of the tenant's liability (o 
keep the place in repair, nor of his having 
neglected to do so, nor of such negligence 
having been the sole cause of the injury. 
Boston T. Worlhington, 10 Gray, 496 (1368). 

404. If a town have. paid % reasonable and 
just sum as damages to one who has been in- 
jured, while using due care, by reason of an 
obstruction in a highway, they may recover 
the same of the person who placed such ob- 
struction in the highway, although no action 
has been brought against tham by the person 
injured. The question whether tlie sum so 
paid was reasonable and just is to be deter- 
mined by the jury upon the evidence. Sii>a:i- 
seg V. Qhaee, 16 Gray, (1860). 
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WAYS, VI. 



405. It is no defence to nn action by atown 
against a person wtiD has placed an obstruc- 
tion in a, bighwSiy, to recover damages paid 
to a person who has been injured by reason 
thereof, that such obstruction had existed in 
the liighway more than two days before the 
injury was sustained, and that the town were 
negligent in not remoring the same. lb, 

403. The owner of a building, who has 
leased the lower story for shops, and portions 
of the upper story for varioua purposes, io- 
clnding one or two rooms to the town in 
which ihe building is situated, and has himself 
remained in possession of the residue there- 
of. Is, in the absence of ap express agreement 
with tenants to the contrary, responsible for 
the safety of an awning erected .along the 
whole front of the building, for the benefit of 
the shops. Milford v. Eolbrook, 9 Allen, 17 
(1864). 

407. If in such case the owner has had doe 
notice, he may be held liable to the town for 
damages which they have been compelled 
to pay to one who has sufiibred an injury by 
reason of the falling of the awning, through 
a defect ; and the occupants of the shops 
need not begoined as defendants, lb. 

408. A notice by the town to such owner, 
of an action brought against theoi to recover 
damages for an injury sustained " on the 
sidewalk in front of or near Union Bloclc, so 
called, in Milfotd," {that being the name of 
Mb building,) requesting him to defend the 
same, and stating that, if the town was liable, 
he was responsible to them, because tlie in- 
jury, if it occnrred, must have occurred 
through his negligence, snfaoiently connects 
the defendant and his property with the alleg- 
ed injury, lb. 

409. In sach action by the town against 
such owner, after such notice, the verdict and 
judgment against the town are conclusive 
evidence of the existence of a defect in the 
highway, the injury to the individual while 
he was in the exercise of due care, and the ex- 
tent of the injury. Ih. 

410. Where several persons were engaged 
in playing a game of ball in the jiablic high- 
way, and a traveller lawfully passing thereon 
was accidentally struck by the ball, it was 
held, that all the persons so engaged were 
liable in trespass; provided that from the 
width of the rood, and the number of persons 
usually passing thereon for the ordinary pur- 
poses of travel, the game was of snch a char- 
acter as to be likely to endanger Che safety of 
travellers and passengers, and provided that 
the individual by whom the bill was thrown 
was acting in the usual manner of persons 
engaged in such game. Vosbwrgh v. Moak, 
1 Cush. 453 [;i848). 

411. The owner of a buildmg, leased in 



several tenements, who is bound to make ali 
necessary repairs, and has control of the 
passage ways and doors for that purpose, and 
who keeps the keys and opens and closes the 
doors of portions of the building at times 
fixed by the occupants, is not relieved from 
liability for injuries caused by defects in the 
building or by the falling of snow and ice 
therefrom. Kkiy v. Boyhton Ma/rket Associ- 
ation, 14 Gray, 249 (1859). 

412. The owner of a building is liable for 
injuries resulting from obstructions caused or 
created b^ him in the ai^oiniug sidewalk; but 
uot for injuries resulting from defects in the 
sidewalk, or from a:!cumulations by natural 
causes of snow and ice thereon, although the 
sidewalk forma part of the highway, and he is 
obliged by the ordinances of the city to keep 
the sidewalk clear and in good repair. lb. 

413. A railroad company has no right to 
use a highway as a part of its freight yard ; 
but it has a right to pass and repass over a 
highway in ma^ng up its trains and shifting 
its cars, provided this is done only to a reason- 
able extent and in a reasonable manner, with- 
out encroaching upon the rights of others who 
have an equal right to use it. Oahagan v. 
Boston ^ Louiell Sailroad, 1 Allen, 187 
(1861). 

414. When, in a salt against a. nulroad 
company for an injury received while passing 
along a highway, an issue is made upon the 
unreasonable or negligent conduct of the 
company in tlie use of the highway at the 
time complained of, its usage at other times 
has no legitimate bearing upon this issue, and 
evidence respecting a\xi3\ usage is incompe- 
tent, lb. 

415. In an acdon by an infiint child to re- 
cover for personal injuries occasioned, as she 
contended, by Uie defendants' pusliing a rail- 
road car upon her while she was in a highway 
along which the railroad track was laid, no 
exception lies to a refusal to instruct the jury, 
upon the request of the plaintiff', that, if these 
facts were trne, the defendants, by obstructing 
the highway with the car, were making an 
unlawful use thereof, and were liable for any 
injury to her resulting from anch unlawful 
use, if the railroad track was not placed there 
by the defendants, and it is not proved that 
the highway was in feet obstructed by moving 
the car upon it; or to an instruction b}' the 
judge that the juty were not required to deter- 
mine whether or not there was an existing 
highway there. LawHer v. I^oriltampton Gas 
LigU Co. 2 Allen, 307 (1861). 

418. The lessee of a building, who has em- 
ployed a carpenter to repair an awning which 
extends from the building over a public way, 
with no special contract as to the terms, 
price or time of doing the work, is liable for 
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an injury fluatainefl by one who is lawfully 
naing the way, by reaeon of the carelessness 
of the carpenter in making tlie repairs. 
Bra^eU v. Jjubke, i Allen, 138 (1863). 

Ortattnally 

417. An indictment lies against an indi- 
Tidual fur a nuisance erected by him on a 
tnwn way. CtoMunoraicmSA r Oowen, TMass. 
878 (1811). 

418. A party who obstructs a highway is 
amenable to the public in an indietment, 
whether any person be injured or not. but he 
ia not liable to an action by an individual, 
unless such individual aufiera in hia person 
or property by means of the obstruction. 
pARKHK, C. J., in Smith v. Smith, 2 Pick. 
eaJ (1824). 

419. A town may acquire a right of wny by 
grant; and excliisiTe uninterrupted user by 
the inhabitants for twenty yeara unexplained, 
ia evidence of a g'-unt ; bai; aach way will be 
a private way, and an obstruction upon it will 
not ba indictable ns a nuisance. GommoTi- 
leealth v. Low, 3 Pick. 408 (182Q). 

420. The statutes for the support and regu- 
lation of mills will not jaatify or excuae the 
erecU-on of a dam in such manner aa to over- 
flow a public highway already appropriated 
and in actual use, and thereby render it im- 
paasable. ' Oammonvieaiik v. SlSDtns, 10 i^ck. 
a47 (1831). 

421. Where a mill owner, who has a grant 
of a right to flow certain lands, suflera his 
loill and dam to go to deciiy, and ceases to 
flow the land, and a highway is then made 
across the land, he cannot, by afterwards 
granting his mill privilege and right to flow, 
authorize his grantee to overflow such high- 
way by means of a new mill dam on the 8it« 
of the old one; and his grantee, if he so over- 
flow the highway, is puniahablefor a nuisance. 
Catmnonmealth v. Msher, G Met. 433 (1848). 

433. An indictment ilea for eonUnuing 
, within the limits of a hisshway certain build- 
ings previously erected therein, although that 
pordon of the highway which was covered by 
them was not within tiie travelled path, and ~ 
bank six or seven feet in height had been re 
moved for the purpose of placing the buildings 
where they stood. Oommonwealth v. Wilkiii- 
son, 16 Pick. 176 (1834). 

421. It is an indictable offence at common 
law to place and contjnuc, within the estab- 
lished liniita of a highway, a wall, or atones, 
or anything which obstructs the full enjoy- 
ment, by the public, of an eaaement coexten- 
sive with those limits, although each wall, 
stones, or other thing, be not placed or con- 
tinued within that part of the highway which 
can be safely used for travel. The common 
law, as to nuisances in a highway, is not " " 



pealed or altered by the Kev. Sts. c. 2t, § 61 
(Gen. Sta. c. 46, § 1). CommontceaUh v. 
King, 13 Met. 115 (1847). 

424. A railroad corporation, constructing 
their railroad across a highway without lawful 
authority, are liable to Indictment for a 
nuisance. OommonweaUh v. Nashva ^ LouiM 
Railroad, 2 Gray, 54 (1854). Cowmonieeidth 
V. Vermont J- Massachuseiis Ratiroad, 4 
Gray, 22 (1856). Carmaonvfealth v. Old 
Colony ^ Fiill River RaUroad, 14 Gray, 93 
(1859). 

486. The confirmation, by statute, of the 
illegal location of a railroad in a highway, is 
no ground for arresUng judgment on an in- 
dictment for a nuisance by such obstruction, 
on which the proprietors of the railroiul have 
been consicWd before the passage of the 
statute. Comiaort/teeaiih v. Old Colony ^ 
Fail River RaUroad, 14 Gray, 93 (1859). 
126. On the trial of an indictment for a 
e in a road, cauaed by digging a ditch 
t, the defendant introduced evidence 
a remote period, a similar ditch, use- 
ful for driuning certain meadow lands, was in 
the same place, and had been afterwards 
filled up ; and he contended that Ihe nuisance 
witli which he was charged was a mere re- 
moval of a preexisting nuiaance. It was 
held, that if tbe road had been used for more 
than forty years without the incumbrance of 
a ditch, the right to reopen it hod been lost. 
Contraonwealih V. BelMng, 13 Met. 10(1847). 

427. When a party, who ia indicted for ob- 
structing a road, gives evidence that when he 
obstructed it, he opened a new and convenient 
way on his own land, which was used for 
seven or .eight years, and until n bridge which 
he built in the new way was carried off by a 
flood, such evideuco does not show an aban- 
donment of the oid road, nor furnish any 
defence to the indictment, lb. 

428. The refUsal of a dty fo falfll an agree- 
ment whjch they have made wilJi the owner of 
land bounding on a street, to set bock the fence 
and grade the land, in consideration of a re- 
lease of all damagea for a widening- of the 
street, is no defence to an indictment of the 
agent of such owner for a nuisance in replac- 
ing the fence in its former poaition ao aa to 
obstruct the street; although the owner waa 
an infant and, a- jime mvert at the time of 
making the- release. Coiaraonweallhv., Smyth, 
14 Gray, 33 (1869). 

429. The officers of an agricultural society, 
who have unlawfully fixed and defined bounda 
for the purpose of exhibiting boraea in a pnb- 
lic highway, have no right to obstruct public 
travel thereon, although there is sufficient 
room for public travel on the other parts of 
the highwayi and they may be convicted of 
assault and battery, if without legal process 
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they iiavG arrested n person witliin such 
bounds, who, when dlreated to full back, re- 
fused to do flo, and without malice or utilnw- 
fUl intent struck the horse of a marshal of the 
Bocielj, although he was wilfully and mali- 
ciously in the highway for the purpose of ob- 
structing the exhibition of horses there. Chm- 
moitieealih T, Ruggles, 6 Allen, 58s (1883) , 



Seen 



% 33, 74 ; 



OwNh, 

430. Upon the location of a highway, the 
public aciiuLre aii eaaenient not lawfully to be 
interrupted by tbe owner of the land ; hut the 
soil and freehold reoiain in the owner for every 
purpose of use or profit consistent with such 
easement. He way maintain ejectment for 
it; and he may sink a watercourse below 
the Eurfiice, covering it so that the highway 
remains safe and convenient for passengers. 
Fe^-ley v. Chandler, (! Mass. 464 <1810). 

431. The owner of the soil is entitled to 
the herbage growing upon a highway. Stack- 
pole V. lieali/, 16 Mass. 33 (1819). Adnma 
V. Emerson, 6 Pick. 57 (1827). 

432. When a highway is laid out, the title 
of tlie owner of the land taken is not thereby 
divested. The fee remains in liim and de- 
scends to hia heirs, sulyecC to an easement in 
the public during the continuance of the high- 
way. When the highway is discontinued the 
owner holds the land free from incumbrance. 
Perley-r. CAa«cWer,.6MaBB.45t (1810). Ear- 
rmgtm v. Berlcahw-e, B3 Pick. 2ti6 (1839). 

43S. The owner of the soil over which a 
turnpike passes may maintsin an. action 
against a stranger wlio ploughs up the land, 
not fur the purpose of mending the road. 
Robbins v. Barman, 1 Pick. 133 (1823). See 
Braina/rd v. Olapp, 10 Uush. 9. 

434. When n public way is unlawfully ob- 
structed, any individual who wishes to use it 
in a lawfril way, may remove the obstruction, 
He may even enter upon the land of the party 
ereoting or continuing the obstruction, for 
the purpose of removing it, doing as little 
damage as possible to the soil and baildings. 
Amitddv. lO'OidlDek, 10 Mass. 70 (IK IS). 

435. The public have no right to depasture 
their cattle upon the highway. Siackpole v, 
Heaiy, 16 Mass. 33 (ISIH). 

48(i. As to the right of the public to move 
buildings through the streets, see Day v. 
Oreen, 4 Cnsh. 437 (1849). 

437. If a highway is located over water- 
courses, either natural or artificial, the pubiio 
cannot shut them up, but may make a road 
orer them hy the Md of bridges. Perley v. 



Chandler. S Mass. 454 (1810). Ravie v. 
Granite Bridge. 21 Pick. 314 (1838). 

438. But when a way has been located over 
private land, if the owner should afterwards 
open a watercourse across the way, it will be 
his duty, at his own expense, to make and 
keep in repair a way over the watercoursei 
for the. convenience of the public; and if he 
should neglect to do it^he may be indicted 
for the nuisance; and upon the conviction, 
the nuisance may be abated by filling up the 
watercourse. If he shall not make a conven- 
ient way over it. Perley V. Ghanditr, 6 Mass. 
454 (1810). 

439. A town wh hgd nnn 
a highway, throog ha n h h n 
constructed, not b w f he 

is not entitled to d ma und a ta u e 
providing for th a e n da n g to 
the owners of the and h ugh wh h he 
canal passes. Ml bu-y y B at. ion Cana 
Co. 8 Pick. 473 ( 8 9 

440. Couniyco m one s ha ngad udg 
ed a town way to b mmou n n e 
andnecessity,loea d a dmad u 
which was duly d d an d wa 
thereupon passed by them, reqmnng the town 
to complete the way, but allowing tbe pro- 
prietor of the land to remove all property not 
required for the construction of tiie way. It 
was held, that the town way did not become 
such by the mere force of the adjudication 



that it 



s of 






ceseity ; and that a person breaking down the 
fence for the purpose of passing over souh 
way, after the expiration of the time allowed 
to tbe proprietor of the land for the purpose 
of removing the property, but before the 
road was constructed, was liabl'to an action 
of trespass by such proprietor. LoTcsr v. 
Damon. IT Pick. 284 (1836). 

441. It seems, that tlie town could not in 
such case legally break down the fence in 
order to construct the road, before the expira- 
tion of the tiuie allowed to the proprietor for 
the purpose of removing the property, pro- 
vided thci^e were growing crops on the soil, to 
the protection of which the fence was neces- 

442. The owner of tie soil over which a 
town way passes cannot maintain trespass 
against a person placing logs, stones and 
timber thereon. Mai/hetev. Morion, 17 Pick. 
357 (1835), 

443. Ic is not a trespass upon the owner of 
the soil of a street in a populous (own, to 
eicet buildings and fences on the line^of the 
street with doors and gates so constructed us, 
when opened, to swing over it; or, in eon- 
etrueting such bnildings, {« place witliin the 
limits of the street building materials and the 
earth dug from the oelUr, provided tlie streetia. 
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not improperl}^ obstructed and such materials ' 
ancl earth are removed within a reasonable 
time ; or to spread earth on the street for tlie 
pnrpose of improving it as a way ; or to allon- 
Lorses and carriages occasionally to stanii in 
such street against or nearahotase. O'Lmda 
y. Lothrop, 21 Pick. 293 (1838). 

41{. The possession and fencing, for more 
than twenty years, by one lioiding no con- 
Teyance thereof, of land in South Boston, 
Orel which a street was laid out by the select- 
men under St. 1803, c. Ill, but which has not 
been ordered to be completed, is not such an 
adverse possession as to affect the right, of 
the mayor and aldermen of Boston to com- 
plete the street. Meriskaw v. Hv/atiag, 1 
Gray, 308 (ISE4). 

446. One who lays oat a street through his 
land, and then grants all the lots lioanding 
the street, except i 



nofto 



may maintain a 
™ of trorer, again, 
r taking earth froi 



'. Bouiera, 



«■ of land bounding 



either of the grantees, ft 
the street, not necessary 
or repair of tlie street. 
7 Gray, 21(1856). 

440. The title of the ow 
upon a highway is presumed to extend 
centre of the way. Eice v. Worcester, 11 
Gray, 288, note (1858). But this presump- 
tion is rebutted by the production of a deed 
from which he derives his title, granting the 
land to the side of the way only, Smiih v. 
Slacomb, !1 Gray, 280 (1858), 

*47. The use, by the owner of land bounded 
on the side of a liighway, of the land between 
his own and the travelled part of the way, by 
moving a wall, planting trees, cutting brush- 
wood and dig^ng up the soil, for fifteen years, 
gives no rigHt to maintiun an action of tort in 
the nature of trespass quare dauium fregit, 
for the interruption of such use and possession 
by another person. lb. 

44S. Aa action of tort ties against a city to 
recover damages occasioned by the obstruc- 
tion, owing io negligence on the part of the 
city, of a natural watercourse, through a 
culvert under a highway, although the plain- 
tiff is the owner of the land on both sides of 
the highway. Farksr v. LowsU, 11 Gray, 
358 (1868). See Actions, 44. 

449. A private individual may be held 
liable as a trespasser by the owner of land 
over which there is a poblio highway, for acts 
done to the injury of the latter ia widening or 
repmring the highway, outside of the travelled 
limits thereof; although a highway surveyor 
might properly have done the same af'- 
ffoUenheck v. Rovtleg, 8 Allen, 478 (1864). 

See ante, 25, 101, 191, S25 ; post, 453. 



Vlir. Limits and BonnDAEiBS or WiTS; 
Fehces, &c. 

450. St. 1T86, c. 67, § 7, (Gen. Sts. c. 40, 
§ 1,) provides that where fences have been 
erected fronting upon or against any highway, 
of which the breadth or quantity is not known 
nor can be made cert^n by the records, or by 
any other boundaries, aud such fences have 
been maintained for more than forty years, 
they shall be deemed the true ancient bound- 
aries thereof. Under this statute it was held, 
that a fence near a highway was aaty prima 
facie evidence of the boundary, it tielng for 
the jury to determine tcora the nature and 
value of the soil, tlie nearneSs of the fence to 
the highway, and from all the other circum- 

ffhether it was a fence " fronting 
upon or against" the highway, within the 
meaning of the statute. Sprague r. Waite, 
17 Pick. 309 (183.^). 

451. The erection of a pound by a town 
within the limits of a highway does not change 
the limits of the higliway lb 

453. Where the tiavelled path upon a 
public highway which had been established 
by user merely separated into two tracks, 
thus leaving a triangular str p in the middle, 
over wliich the travel had never passed, 
partly on account of a dtLhvitj and partly 
on account of some obstructions which had 
been placed there it wis h^ld that it was a 
question of fiict to be determined upon con- 
sideration of all the circumstxncBS, whetJier 
such land had been appropmled to public 

higliway, although not actually pro- 
pared for travel at the Ome when the highway 
as first used ; and that the owner gf the soil 
ould have the benefit of the rule that his 
private right was not to be incumbered by the 
public unless it appeared satisfactorily tJiat it 
had been appropriated to public use. Ih. 

458. In the case of a highway established 
by user, the jury may be authorized by the 
circumstances to find that its limits extend 
beyond the travelled path. Hannum v. 
BeUhertown, 19 Pick. 811 (1837). See 
Spragve v. WdUe, 17 Pick. 309. 

454. The selectmen of a cown viewed a 
highway, in company with the owners of the 
adjoining lands, and ordered the fence against 
the highway to be moved back. The fence 
was accordingly moved hack, and was con- 
tinned more than twenty years in the place 
where it was then put. Sdd, that the fence, 
so moved and continued, was, under Rev. 
Sts. c. 24, 5 ei, (Gen. Sla. c. 46, § I,) to be 
deemed and taken as the true boundary of 
the highway ; there being no records or monu- 
ments by which the boundary could he made 
certain. Flumer v. Brown, 8 Met. B73 
(1844). 

456. A fence fronting on a highway for more 
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than twenty years is not to be deerafld and 
taken to be tlie true boundiiry thereof, (Gen. 
SU. c. *6, g I,) if the original boundary enn 
be made centun by ancient monuments, 
although sue!) monuments are not now in ex- 
istence. Wood V. Quincy, 11 Cuah. i87 
(1S53). 

456. A straight line drawn through the 
centre of a Virginia fence whieh has been 
continued for more than twenty years fronting 
on a highway, the boundaries of which can- 
not lie otherwise ascertained, is to be deemed 
the true boundary ; and there is no presump- 
tion that the land enclosed between that line 
and the angles of the fence next the highway 
was not intended to he dedicated to public 
use. ffolUvok \. HcBride, 1 Gray, 215 
(18S6). 

457. A fence fronting on a highway and 
continued for more than twenty years is con- 
clusive evidence of the true boundary thereof, 

<■ if the same is not known and cannot be made 
certain by records or monuments. Ptttingill 
V. Porter, 3 Alien, 349 (1863). 

458. A^ntaining a fence within the limits 
of a highway for forty years, under a claim 
of right, gives to the owner an absolute 
right, tinder the statutes of this common- 
wealth, to continne it there, as against the 
public. Cutter v. Cambridge, 6 Allen, 30 
(1863). 

459. If there is no competent record evi- 
dence of the laying out of a highway, and it 
appears that surveyors have been unable to 
ascertain the boundaries accurately, evidence 
of theexislenceof a fence substantially in the 
same place for more than twenty years, upon 
the side of the highway, is competent for tlie 
purpose of fixing tlie boundaiy line. SoVen^ 
heeic V. Rowley, 8 Allen, 473 (1864). 

460. The provisions of St. of 1348, c. 192, 
(Gen. Sts. c. 48, g 88,) recLuiring county 



selectmen t 






and aldermen and 
3 bounds or other 
at the termini and 
by them, are mere- 



angles of all roads laid 
ly directory, and not 
plied with, to make a location valid; and 
pliance therewith need not be stated on xne 
record of the laying out of the road. Mon- 
terey V. Berl^Ure, 7 Cosh, sai (1851). 



IX, BAIt.BOAI> ^ 

THE CiTiBs OP Lowell .- 

461. The St. of 1857, c. 287, concerning 
the laying out of highways across railroads, 
applies to a petition for the laying out of a 
higli way, pending at the time of its passage. 
Old Colony ^ Fait River Railroad v. Piy- 
mowffl, 11 Gray, 512(1858). 



4Ga, TJntler the St. of 1857, c. 237, an 
adjudication by county commissioners, laying 
out a highway across a railroad, which does 
not state whether the highway is to be carried 
over, or under, or on a level with the railroad, 
or show that special notice was given to the 
railroad corporation, is erroneous, and will 
be quashed on certiorari, although the rail- 
road corporation actually appeared and were 
heard before the commission era. lb. 
. 463. A t^ilroad corporation is entitled to 
damages for land token by the laying out of a 
public highway across its riulroad, subject to 
Its use for said road, and for tJie e:xpeuse of 
erecting and m^ntaining railroad signs and 
cattle guards at the crossing, and of flooring 
the same and keeping it in repair ; but not for 
any increased liability from accidents, for the 
increased expense of ringing the bell, or for 
its liability to be ordered by the county com- 
missioners to build a bridge fur the highway 
over its track. Old Colony ^ MtU Sivtr 
Railroad v. Plymouth, 14 Gray, 165 (1859). 

464. In assessing damages occasioned to a 
railroad corporation by the location of a liigh- . 
way across its track, supposed benefit by an 
increase of travel on the railroad cannot be 
set off. Jb. Boston ^ Maine Railroad v. 
Middles^, 1 Allen, 324 (1861). 

4G5. A railroad company has no riglit to use 
a highway as a part of its freight yard; but it 
has a right to pass and repass over a highway 
in making up its trains and shifting its cars, 
provided this is done only to a reasonable ex- 
tent and in a reasonable manner, without 
encroaching upon the rights of others who 
have an equal right to use it. Galiagan v. 
Boston ^ Lowdt Railroad, 1 Allen, 187 
(1861). 

466. The obligation of a town to make 
roads safe and convenient for travellers con- 
tinues where such roads are crossed by rail- 
roads at grade, except so far as the necessary 
use of the crossing by the railroad may prevent 
it, and subject to such speciftc directions as 
may be given by the county eommlsaioners. 
Davis V, Leominster, 1 Allen, 182 (1861). 

467. Under Eev. Sts. c. 24, g 13, (Gen. Sts. 
c. 48, §§ 19, 20i c. 68, g§ 67-69,) county 
commissioners have final jurisdiction of the 
qnestion whether a highway which crosses a 
railroad siiall be laid out over, under, or on a 
level with it. Boston ^ Maine Sailroa/i v. 
Middlesex, 1 Alien, 334 (1861). 

468. Under Eev. Sts. c. 80, § 69, town or 
city authorities had no power to lay out a 
highway across a railroad, on a level tliere- 
with ; and a railroad company is not estopped 
fl"om objecting to the exercise of such power 
by an agreement made by it with former 
owners of the land, which contained a stipu- 
lation for a right of way, to be used by such 
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owners aili3 their assigns, at the place trhere 
the highway was ttilerwarda laid out. Soston 
^ Mmne Railroad v. Lavireact, 2 Allen, 107 
(1801). See now Gen. 8ts. c. GS, |§ 57-5». 
160. Under Qen. Sts- e. 63, g 69, the mayor 
and alderinen of a city, or s<ileMinen of a town, 
have no authority to lay oat a way across any 
portion of the land, not exceeding five rods in 
width, which has been taken by a r^lroad 
covporH^on for their railroad, nnless permis- 
sion GO to do has heen granted by the county 
coTiiniiasioners. CommoniBfallhv. Eaverhw, 
7 Allen, 623 (1863). 



Sidewalks inihe (hties of Lowell and OJiarles- 

i70. The authority of the city council of 
Lowell to lay out streets irithin tlia city, 
(under St. 1838, e, 128,) is not like that of 
selectmen to lay out town ways, but is like 
that of coanty commissiouera to lay out high- 
ways. And, therefore, if said city council lay 
out a street hy an order apparently regular 
awl formal, a party who has an easement in 
the land over which the street is laid cannot, 
in an action against him to recorer the ex- 
pense of a sidewalk coustcacted on the side 
of such street, hy order of the city council, 
snccesBfully object that all persons interested 
had not due notice of the intention to lay ont 
the street; but, in order to raise this question, 
he must resort to a writ of eerUora^-i. Lowell 
Y. MacUey, 8 Met. 180 (I8i4). 

4T1. An BBsessment on the owner of build- 
ings in the dty of Lowell, for the expense of 
a sidewalk constructed on a street in front of 
tlie buildings, by order of the city council, 
pursuant to tlie authority given by tlie city 
iiliai'ter and ordinances, is constitutional and 
valid, lb. 

173. The (aty council of Lowell, by an 
ordinance, directed a sidewalk on W Street 
to be constructed by the superintendent of 
streets, 79S feet in length, and 8 feet in 
width, of brick and edge stones in jront of 
occupied lots, and of timber and planks in 
front of vacant lots. The sidewalk over a 
part of the lengtli in front of H.'s lot was 
built, in consequence of Ms request, of flag- 
stones, in three rows, with paving stones 
between; and in some other places it was 
built of flagstones and paving stones, across 
private entrances to yards, with the assent of 
the immediate abutters, but without asking 
H.'s consent. In one place near H.'s lot, 
the sidewalk was made but seven feel wide, 
and between his lot and one of Uie most fre- 
quented streets In the city, for a length of 
siati'-three feet, the sidewalk varied from 



that width rcgolarly to seven and a half feet, 
and for a further length of sixty-eight feet 
increased graduEilly from seven and a half 
feet Co eight feet in width. In a remote and 
comparatively unfrequented part of W Street, 
the sidewalk, for a little more tlian forty feet 
in length, was made considerable less than 
eight feet wide. H. was not astcd to consent, 
and did not consent to these alterations. JSeld, 
in a suit against H. to recover the expense of 
the sidewalk constructed in. front of his lot, 
(wliich expense was admitted by liim not to 
be unreasonable in amount,) he was bound to 
pay it, notwithstanding tlie departure from the 
city ordinance in the construction of tlieside- 

478. The city ordinance of Lowell, c. IG, 
§ 3, which requires Che superintendent of 
slreets to make a report to the auditor of ac- 
counts of the expense incurred in building a, 
sidewalk, " witliin ten days from Che finishmg 
of the sidewalk," is merely directory; and 
his omission so to do furnishes no defence to 
an action brought against the owner of a lot 
in front of which a sidewalk is built, to recover 
the expense of building it. lb. 

471. A city ordinance having provided CliaC 
previous to the assessment of the expenses of 
building a sidewalk upon the -abutters, the 
city auditor should give notice in writing to 
each person reported to him as liable to be 
assessed, of his intention to make an assess- 
ment, appointing a time and' place at which 
all persons might appear and he heard in 
relation to the assessment; it was held, that 
the giving of such notice was a condition pre- 
cedent to tlie validity of the assessment, 
which was not complied witli by notifying all 
the abutters, except one, of the timo and 
place m g d, and after- 

ward g g butter of a 

diffisr m an ch he might 

be be i loefl S Gush. 231 

(1860) 

476 Th d Lowell were 

autho cause per- 

mane cted on the 

streets t „ , e expense of 

tlia owners, and temporary sidewalks in front 
of vacant lands, at the expense of the abutters 
or of thecily, whicji sidewalks, when accepted 
by the coancil,' -should be afterwards main- 
tained at the expense of the city. In the 
year 1888, the city council caused a sidewalk 
of plank to be constructed in fi-ont of the 
defendant's building, and assessed the expense 
thereof upon him, but it did not appear that 
this sidewalk was ever eipressly accepted. 
In 1849 tlie city council caused the wooden 
sidewalk to be removed, and its place to be 
supplied by one of brick and stone. It was 
held, that the first sidewalk was a permanent 
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one, within tlie meaning of the charter, and 
that the tity could hoc clinrge the defendant 
Willi tlie expense of t)ie second. Loaell v. 
Fi-eiich, 6 Cnsh. 223 (1850). 

47C. The city of Lowell cannot recover of 
a land owner ao assessmenC for bnilding a 
sidewalk on a street in that city, unless the 
city conncil have prescribed the materiuls of 
which the aiiiewuU: should be constructed, as 
required by the revised ordinances of the city, 
c. 17, § i; which order should appear fnoni 
Ilia journal kept by the city clerk, and cannot 
be presumed. Lowell v. Whetlock, 11 Cuish. 
391 (1858). 

477. If the order of the city council requires 
the sidewalk to he built on the side of a cer- 
tain street, the city cannot recover an npacss- 
nient for building a sidewalk fonr feet from 
the side of such street. Ih. 

478. The ohaiter of the city of Lowell hav- 
ing provMed for the construction of side- 
walks in front of buildings, " at the ei^pense 
of the owners thereof," (St. 1836, c. 128, S 9.) 
the remedy of the citr to recover die coat of 
sidovralka of such owners is at common law, 
by aclion, and is not taken away by a statute 
(St. 1847, a. 82, § 5) ^ving to the city a lien 
on the real estate of such owners for such 
cost. Lowell v. Wyman, 13 Cush. 278 (18SB). 

479. Under St. 1S55. c. 11, conceraing 
sidewalks in the city of Cliarlestown, if the 
mayor and aldermen hare ordered that a 
section of a street shall be graded and covered 
with gravel and that the gutters therein shall 
be paved, owners o£ adjoining land cannot be 
required to Construct sidewalks in front of 
their land until after auch grading, covering 
with gravel, and paving, has been completed. 
Chm-Ustown v. Stone, 16 Gray, (1860). 



S. Of the REMKniKS for Ini 
IN Laying out and Completiko Ways ; amd 

Oir SOMti OIHEIt MA-TTERS. 

480. This court will notprohlbitthe county 
commissioners from working a road during 
tlie pendency of a petition for a certiorari on 
account of supposed errors in their proceed- 
ings, hut, after notice of the pendency of such 
petition, the commissioners, if they proceed 
with the malting of tlie road, do so at their 
own risk. Adams, Petitioners, 10 Pick, 273 
(J 830). 

481. On certiorari tliis court may quash 
one part of the proceedings of county com- 
uiissiuners and ^rm the otlier part, where 
the two parts are independent of and uncon- 
nected with each other. Commonwealth v. 
West Bosian Bridge, 18 Pick, 195 (1833). 

482. Whether, where a petition for n new 



highway is presented to the county commis- 
sionera by certain private individuals, and the 
county commissioners order that no further 
proeeedings shall be had upon the petition, 
liie pelilioners merely as such are warranted 
in applying to this court for a writ of maada- 
laus to the county commissioners, qttare. 
Wellington, FeliHonir, 16 Pick. 87 (183t)'. 

43S. Upon au application IVir a, tttaniiamus 
to commissioners of highways, commanding 
them to construct and finish a highway, 
allegea to have been insufflcjently made, hue 
which the commissioners had already accepted 
as completed, it waa held, that a mandamus 
would not lie, the question of the sufficiency 
of the construction of the road being submit- 
ted by law to the judgment of the commis- 
sioners. Mice V. Middlesex, 13 Pick. 225 
(1833). 

481. When a town way is laid out by 
county conimisai oners over land which A. has 
conveyed to B. by a deed not recorded, and 

his title and claim for damages, although he 
has an opportunity to do so, and they award 
damages to A. and not to B., a writ of ce-i-tio' 
rari will not be issued on the petition of B., 
for the purpose of quashing the commission- 
ers' proceedings. Btowh v. Essex, 12 Met. 
208 (1846)- 

463. It is no sufficient ground for issuing 
a cei-tiorari to raviso the proceedings of 
county commissioners in laying out a high- 
way, that the public necessity and convenience 
did not require the same to he laid out; or 
that a submission of the matter to a jury 
would not afford the pedtioners any effectual 
remedy ; or that the commissioners increased 
the damages of the land owners, on the hear- 
ing of a petition for a discontinuance of the 
way.. Kingman t. Plymouth, 6 Cush. B06 
(1350). 

486. Osrd'orart will notlieto removeto the 
supreme judicial court the record of the pro- 
ceedings of a town in the location and eatab- 
lialiment of a town or private way. Bobbins 
V. Laeington, 8 Cuah. 292 (18B1). But cer- 
tiorari will lie to the mayor and aldermen of 
Boston, to remove their proceedings in the 
location of ways in Boston ; because the 
powers of tlie mayor and aldermen, in such 
cases, are like those of county commissioners. 
lb. Parks V, BosiOn, 8 Pick, 2ia (1839). 
Stone V Boston, 2 Met. 220 (1841). And see 
DmigTtt V. Springfield, 4 Gray, 107. 

487. The owner of land over wliich a street 
is laid out by a city conncil, who ohjocts at 
the hearing before then) to the regularity of 
the proceedings, and gives written notice to 
the city, before the commencement of tlie 
construction of the street, that ho intends to 
take legal measures to protect his rights, is 
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not guilty of laches in waiting six months, 
until the next terra of this court for the same 
county, before ho petitions far a certiorari, 
Dwighi \. Springfield, i Gray, 107 (1855). 

488. Under Gen. Sts. c. 115, § 9, tiiia court 
have power, in issuing a writ of certiorari to 
vacate irregular proceediiigs by county com- 
missioners, (o Older further proceedings by 
thera to correct the irregularity. Lowell v, 
Middlesex, 6 Allen, 131 "-"'■- 
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willn 



;t the proceedings of county eommiB- 

sioners, who, after baring adjudged tliat a 
road should be eonstcuoted, and having laid 
it out over a portion of the route proposed, 
have rescinded their adjudication on the 
ground that public necessicy does not require 
tho construction of the road over tlie re- 
mainder of the route. Thorpe v. Worcester; 
9 Gray, 57(1867). 

490. The board of aldermen of a city laid 
out and accepted a public highway, awarded 
damages to land owners, and fixed a time for 
them to remove buildings. A land owner ap- 
pealed from tlie award of the hoard of alder- 
men to the county commissioners, and obtain- 
ed a new award of damages from a jury, 
whose verdict was accepted by the court of 
common pleas. The order for tlie removal 
of buildings had been previously revoked and 
due notice given of such revocation, and the 
order accepting the street was afterwards also 
revoked, before any entry waa made upon 
the. land or possession thereof taken for tlie 
purpose of eonstrueting the highway. Beld, 
that under Sts. 18tB, c. 86, and 1847, c. 259, 
the land owner was not entitled to a warrant 
of distress for tlie damages given by the 
jury, and that an order of the county com- 
missioners issuing such a warrant should be 
quashed on certiorari. New Bedford 
Bristol, 9 Gray, 846 (1857). 

491. Want of notice to one owner of Ian 
over which a street is laid out by a city is n 
ground for Issuing an injunclion against t 
completion of the street at the suit of anoth 
land owner. Mchols v, Salem, 14 Gray, 49 
(1B60). 

492. A city assessed to an individual over 
whose land they had laid out a street so aa to 
compel the removal of his buildings, a certain 
sum in lieu of all damages for the removal of 
said buildings. Beld, that his ramedy, if ag- 
gt^eved, was by petition for a jury, and not 
by injunction. Jb. 

493. A city which, after laying out a street, 
nnroasonably delays to complete it, Is liable 
to indictment for the neglect, but not to in- 
junction against completing tlie street. 2b. ■ 

494. Tlie record of county commissioners 
establishing a town way, and reciting that it 
was made to appear to them that Hie select- 



men of the town, on petition, had u 
ably neglected U> lay out the same, can only 
be avoided by a petition for certiorari ; and, 
until so avoided, the order of the commis- 
sioners will justify an entry by the town upon 
the land appropriated, for the purpose of 
constructing the way. Darant v. Lainrence, 
1 Allen, 125(1861). 

495. The adoption of a city ciinrter, after 
proceedings for the establishment of a town 
way have been commenced before county 
commissioners, does not oust them of their 
jurisdiction to pass an order, before the city 
government is organized, for the eonstrhetion 
of tlie way ; and soch orderis valid, if addressed 
to the town of L. instead of the citv of L. 
lb. 

496. In a suit by a land owner against the 
city for damages for constructing such way 
in pursuance of the order of the commis- 
sioners, it is not necessary to prove in defence 
a final acceptance of the way. lb. 

497. An action to recover of a town the 
damages assessed by county commissioners, 
on laying out a rown way over the plaintiff's 
land, cannot ho maintained, if it Is commenced 
before the laud is entered upon, and posses- 
sion thereof taken, for the purpose of con- 
structing the way, although the way is con- 
structed before the action comes to trial. 
And on the trial of such action, thus com- 
menced, the defendants may give evidence 
that the commissioners, by mistake, awarded 
damages Iji the plaintiff, not only for his own 
land, but also for the lands of others, to whom 
the/ awarded no damages; and that those 
others have since sought and obtained dam- 
ages of the defendants for the laying out of 
the way over their lands. La Oroix v. JIM- 
■aay, 12 Met. 123 (1846). 



p k p es the 

g SlufU! . 

Charlestown, S Allen, 038 (186w). 

499. St. 1853,c.3l6, (Gen.Ste.c.43,§84,) 
which imposes upon owners of lots abutting 
on any street or way wliich then was or thara- 
after should beopened over any private land 
by the owners thereof, and dedicated to or 
permitted to be used by the public before 
being accepted and laid out according to law, 
the duty of grading such street or way at 
their own. expense, in such manner as tho 
safety and convenience of the public shall, in 
the opinion of the mayor and aldermen of the 
city, or selectmen of the town, require; and 
which authorizes the mayor and aldermen, or 
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selectmen, to cause tlie same to ba so gradeil, 
nnd to assess the expenses thereof upon the 
owners of such abutting lots, and to create bj 
such assessment a lien upon their respective 
lands, if upon notice they refuse or neglect to 
grade the same in manner afocesaid, or to 
close the same from public use, is unconsti- 
tutional and void. Marae v. StocTcer, 1 Allen, 
:60 (18S1). . Barrett v. Camlridgs, 10 Allen, 
18 (1865). 

500, The making and regulation of streets 
in the city of Boston is proridi^d for ex- 
clusively by special statutes ■, consequently a 
by-law contjuning a provision for removing 
snow in the streets, dififering from the pro- 
visions in the general statute of 1T86, c. 81, 
eoneerning the laying out and regulation of 
highways, is not repugnant to Cbis statute, as 
that statute is not in force in Boston. Ood- 
d(wd, FeMtiamr, 16 Pick. 604 (1835). 

501. An act of the legislature providing 
that the expense of building a particular 
bridge shall be borne in part by the county 
within which it is situated, when by the 
operation of the general laws of the Common- 
wealth tiie expense would be borne wholly by 
the town wiliiin wliLuh il is situateii, is not 



unconstitutional. Jiorwich v. ffampsMre, 13 
Pick, 60 (1833), 

502. The owner of land bordering on a 
stream, whether navigable or not, may main- 
tain an action of tort against a town laying 
out a highway and bridge across the stream, 
to recover any special damage occasioned to 
his land by the bridge being so huilt or after- 
wards altered by a third person for liis own 
benefit with the permission or assent of 
the tcSwn, as to obsfrvict the course of the 
stream more than it would otherwise be ob- 
structed; although the bridge is built over a 
tide mill, the owners of which have acquired 
a prescriptive right to otistruet the water in s 
less degree. Lawrence v. Fairkaven, 6 Gray 
110 (1855). . See Actions, 20, 43, 44 ; Orifi- 
CEKif, 43; Raileoads, 26 a. 

508. If a private way is opened, leading 
from a public street, and prepared for use in 
tlie same manner as a public street, and witli 
nothing to show thai it is not such, the public 
may lawfully travel over It, although it is 
closed at one end. Dwnforth v. Durell, 8 
Allen, 242 (1864), 



Set 



uite, 3, 10, 18, 32, 64, 113, 134, ■ 



70. 



>y Google 



TABLE 



CASES BEFEBEBD TO IN THIS DIGEST. 





P 


OE, 


Alvord C.Collin, 20 PIcK. 418, 


Ablngton V. Boston, i Mass. 312, 






AmCBbury {Amesbury Woollen Co. 


(JoweH B.) 2 AUeu, 602, 






Mass. 461, 


V. NorUiBriagewater, 28 Hok. 1 


FO, 1 




(Boston 11.) 4 Mot. 273, 






135 


Ameabury Wn Co. v, Amoabury, 17 It 


«. Adams, IS Pick. 381, 






Amherst (Granby ».) 7 JTass. 1, 


(Antbon? ».} 1 Met. SBi, 


2, 8, 14 




,>.Slielbums,U Gray, 107, 


«. CnrliBle, 21 Pick, lia, 






V. ,13 Gray, Ml, 








Anderaon (Colman e.) 10 Mass. 105, 


V. rarnsworth, 16 Gray, 




87 


Andoyer p. Canton, ISMaaa. 547, 


— ^ V. rrotUag-ham, 3 Muse. 352, 






0. CbelmalOrd, 10 Mass. 230, 


(Gregory v.) 14 Gray, 2K, 
















». ,iaGTay, 






( V.) 9 Pick. 14S, 


V. Moultoa, r PliSi. 2SB, 




19 


,[ P.) 10 Allen, 18, 


)i. Nantnoket, 11 AUod, 






(Falmer v.) 2 Cuah. 600, 


(Praker v.) 12 Met. 116, 






(Salem v.) S Masa,43fl, 


(Suow«.)lCn8li.«3, 






«.antton,13Met.lS2, 


(Tflslio.) 10 CuBli, 252, 






Andrews v. Wotoeater Ina. Co. S Al 


(WilliBms V.) S Alleo, 173, 






Anthony V, Adams, 1 Met. 261, 


11. Wlsoassot, 5 Mftsa. 328, 






V. Anthony, fl Allen, 408, 


Aiken IHastings v.) 1 Gray, IBS, 






V. BorkBhlte, 11 Pick. ISO, 


Aldrlcli «. Aldrioli, S Met. 102, 






Appleton (Barro Turnpike ».) 2 PIsk 


«. reliiam, 1 Gray, 510, 




125 


V. HopkhiB, 5Gfay, 530, 


AloxBHder v. Pitts, 7 CueH. (103, 








Alfred [SaywJU'd v.) 6 Maaa. 211, 






AruadeJ u. M'Cnllooh, lO'Mnas. 70, 


Algat o. Lowoll, 3 Allen, 402, 115 


120,123 


120 


Aabby n.LnileubWg, B Pick. 553, 


Allen (Bilker u.) 21 Plok. 382, 






Atbearn (Commonwealth i>.) S Maes 


(Broofclleld v.) Allen, 535, 


00,83 




Athol p. WatortowE, 7 Pick. 42, 


(Call V.) 1 Allen, 137, . 




7? 










Gray, 338, 104,1 


V. Mewalt, 1? Pick. 208, 






V. Stonsflold, 15 Plot. 19, 


(Sliattuck V.) i Gray, 640, 




74 


— V. Middleboroi^li, 10 Pick. 378 


o, Tannton, 19 Hcl!. 185, 






(Saekoak «.) 7 Phjk. 158, 


«.Tumei',llG™y,13B, 







(Wrentham«.)SMMS.130, 


— — r. Westport, 13 Pick, 35, 




71 


Auburn (Worcester «,] 4 AlU-n, 0?i, 



,, Google 



TABLE OF CASES. 



Augueta (lilmbdeu v.) 1£ Hues. SO 

(Kupftr V.) 12 Haaa. 13S, 

(Sidocj w.) 12 MjiBs. 3IC, 

AuBllav. Carter, 1 Muss. Sil, 

p. Murray, IBFiOlt. vn, 

Avery v. Stewai-t, 1 Cash. 4'Jfl, 



Babbitt u. Savo J, a Cueli. 030, 

Bacon r. Button, S Gusli. 1?4, 117, 110, 

Badget (Doane «.) 12 Waae, CO, 

Ballej (Peariok «.) IS Gray, 161, 

(SpragneH.) 10 Fldl. 439, i 

Baker o. Allen, Si Flok. SM, 

V. Boston, 12 Pick. IM, 

. II. Dedham, Jo Gray, 

Baldwin b. Pltchburg, 8 I'lolc. 4M, 
Banei'oft u. LynnUeld, IS Pick. 500, 
Banker (SalConstall v.) X Gray, IBS, 
Barber b, Bonbary, 11 Allen, 
Barnard v. Graves, 13 3Iet. S5, 
Barnes (Sbate P.) 2 Allen, ODS, 

p. Springfleld, lAlleu, ^83, 

Barnicoat o. Foiling, a Gray. 131, 

BaiTe V. Greenwich, 1 Piok. ISO, 

Barre Turnpike v. Appleton, 2 Pick. *S0, 

Barrett v. Cambridge, 10 Allen, dB, 

Barry v. Lowell, 8 Allen, 137, 

Bartlett (Taeker v.) B Ciisb. S5B, 

Basaett v. Porter, * Cueb. 48?, 

Baeaitii. Glover, 1 Dane Ab. 137, 

Batclielder v. Saleia, 4 Cueb. SOT, 

Bates «, Boston, S Cuah. 9S, 7 

' V. Boston & H. Y. Central Eallroad, 

lOAUeo, 251, 

u. Pljmoutb, 14Qray, 163, 

Bath v. Bowdoin, 4 Mass. 4S2, 

V. Freeport, S Maes. 320, 

Battelle [Welles v.) 11 Mass. 477,, 34, 7i 

Baxter (Pai'kor v.) 2 Gray, 185, 
Beale (Conunonwealth v.) S Flak. Gil, 

Bean ( v.) 14 Gray, 62, 

[Sargent v.) 1 Gray, I2S, 

Bei^et (Sbaw s.) 7 Castt. 442, 
Belcber «. Parrar, S Allen, 329, 
BelobBTtowno. Dudley, Allen, 477, 

CHamuin «.J le Pick. 311, 

V. Kandall, 7 Cusb. 478, 

Belding (Commonwealtli e.) 13 Met. 10, 
Belfiist n. Lcomisster, 1 Pick. 1S3, 
Belgrade v. SECtney, 15 Mass. 623, 
BeU (Coleraln «.) e Met, 409, 
ScllingUam (MlUard ti.) Id Mass. IDS, 

». West Boylaf on, 1 Cush. 553, 

Bebnont {I'rost o.) 6 Allen, 152, 
Bemis (Elder v.] 2 Met. 600, 
Benjamin (Fierce v.) H Fiek. 3SS, 
n. WLeelei', S Gray, 409, 






jray, 



J Allen, H 



Bennett (Kilburn «.) 3 Met. 109, 
Benoit v. Conway, 10 AUen, 5S8, 
Benson tSlaoey v.) 18 Flek. 49fl, 
Bentloy (Canton v.) ii Mass. 411, 

r. TauntoD, 10 Pick. 430, 

Berkebire (Anthony ii.) li Pick. 180, 

(CaBtlaH.)llGrar,2i), 

(Commonwealtb u.) S Pick. 313, 

(Great Barrington ».) 1(1 Pick, 6JS 

(Harrington «.) 22 Pick. 206, 

— (Hawkins ».) 2 AUen, SW, 

(Holdon v.) 7 Mat. 601, 

(Laneeborougb «.) 22 Pldc. 278, 



- (Men 



11 Pick. !1 



BemardBton (Dalton «.) B Mass. 201, 4 

(Westmfneter v.) 8 Mass. 101, 5 

Berry (Commonwealth n.) 6 Gray,W3, 
(Garrlgau v.) 12 Allea, 

Bigelow a. Bridge, 8 Mass. 274, 

u, Bflndolph, 11 Gray, 54i, 

V. Eutlaad, 4 Cush.a*?, 

«. Weston, 3 Pick. 207, 

Billetlca v, Ciielmsfbrd, 10 M.iss. 394, 

['I'ownaend «.) 10 Maaa. Ill, 50, 5 

Billings (Dlokluson w,) 4 Gray, 42, 
Blll3(lngBllap.)0Met.l, 
Bishop II. Fahay, IB Gray, 

U.Kocbeater, 11 Allen, 

Blaokbutn v. Walpole, Plot, 0?, 
Blackstone, (Elaokstone Mf Co. «.) 13 Gray , 488, 

o. Tatl, 1 Gray, 260, 

ElaokstoneCaiial Co. (Millbury D.J 8 Pii^ 473, 
Black6toneMBnuf,Co.«.Blackstone,l3Gray,4SS, 
Blake (BracfeettE.;-— ■ — 



Blfln. 



V. Steari 



.ndlord V. Gibbe, 2 Cuah, 39, 
Bliss B, Wilbraiiam, 8 Allen, 601, 
Blodgett V. Boston, S Allen, 237, 
Blossom K. Cannon, 11 HasB. 177, 
Eoardman (Williams o.) Allen, 570, 
Bolton (Bej'lln «.) 10 Mot. 116, 
Borman (Bobbins c) 1 Fick. 122, 
Boston (Abington m.) 4 Muss. 312, 

V. Araeabary, 1 Met. 2(8, 

(Bacon B.) 3 Cash, irl, 117 

(Baker 11.) 12 Flck. 184, 

(Bates ».) 5 Cnsh, 93, 

-: (Blodgett c.) 8 Allen, 237, 

(Boston & Sandwich Glass Co. v 



>y Google 



TABLE OF CASES. 



f. Brazcr llMnsB.«7 


101 


BoatonK, Stomoae, 9 Cush. 373, 


102 


Brooks «.) 19 Kof-l?*. 


75, Ul, 118 


(Smith ».) 7 CuBll. 2ai, 


107 


Uninham v.) 10 Allen, £90, 




( „.)lGmj,72, 




Cnbot«.)13Cu6h.62, 




(Stone u.) 2 Met. 220, 9 




(Charlestown v.) IS MasB- 489, 




(Swett«.)18Piok. 123, 




ChUd«,)4Allen,«, 




[Thayer <».) 19 Pick. 611, 




(Cochnme u.) * Alien, 1?7, 




(ThorBdike B.) 1 Met. 342, 


19,83 




or 


V. Tileston, 11 Maea. im, 




(Cook vOBAUea, 393, 


2,13 






(CTOCkatt«.)SCuah.l8a, 




(Tremont Bank V.I 1 OuEh. 142, 




(DiuiTCT8«.)10Flek.613, 




(Trnsteeaof the Greene Foundation 


.) 


o.Ded[iam,*Met.irS, 


43,41,58 


12 Cuah. 64, 




{DoDBldBonB.)16GrHr, 




(Valentine «.) SZ Pick. 75, 








B. Wells, It Mass. S8+, 




:D(»vDerv.)7Cn8b.'wr, 


75 


V. Weatford, 12 Pick. 18, 




{Dunhama.) IS Allen, 




V. Weston, 32 Pick. 211, 


30,61 


(Dwlghti-OiaAUen, 


73,88,03 


V. Weymouth, 4 Cush. 538, 


49,09 


(Ersklna «,) M Gray, 216, 




v. Worthlngton, 10 Gray, 496, 




(l^LDnf.)3A11eii,3S, 




(WriEbtt..J 9 Cash. 233, 


70,S)1 


CFer)ialdi..)WCu8li.571, 






!>-) 


(Field «0 10 Cash. 6S, ' 


60 


12CHeh.36i, 




(First Churcli in Boston v.) 14 Gray, SU, 113 


(GahaganB.) 1 Allen, 187, 




(F112 V.) 4 CnBh. 36S, 




(Lowell V.) 2.3 Hok. 2i, 




(Fostenj.)22Pick.33, 


101, 113 


Boaeon & Maine Ballro^ p. Cambridge, 




(Freeman!'.) 5 Met. 5fl, 






79 


(GloYec.t,)14Griir,aS3, 


100 


-— «. Lawrence, 2 Allen, 107, 




(Goddardi^,)20Piek.W, 




V. Middlesex, ! Allen, 334, 




(Gr«yi..)lBFlok.37fl, 




(Parker v.) 3 CnBh. 107, 




CHaacoi!ki..)lMet.ia2, 




(Whittaker i..) 7 Gray, 98, 




(Harbflcfc V.) 10 Cush. 296, 


B5 


BostOQ a N. y. Central KalU'oad (Bates c. 




(IIempIiilU.)8CusIi. 196, 


lOS, lot, 117 






(Bowe V.) 7 Cuah. 273, 


89,91 


(MeHraB.)5Gray,371, 




(Hiickin8o.)4Cuali.Bi3, 


80 


Boston So PrOYldenoe Italiraad, (Itoshncy v 


J 


(KimbiillD.)lAUen,417, 


2,118 


CuBh. 424. 


67 


(Knowlee P.) 13 Graj-, 339 




( «.) 3 Gray, 460, 


£3 


(LeaK.)aGrtty,18*, 




Boston & Sandwieli Glass Co. v. Boston, 




(Lorin2«.)7Met.40B, 




4 Met 181, 


8, 81, 03 


C «0 IS Gray, 209, 


loe, lOB 


Boston &, WoreastBT Enilroad (Gardiner v 




[Mead«.)3Cuah.4M, 




9 Cuah. 1, 




(Helohec«09MBt.73, 




Boston Manor. Co.u. Howton, 23 Pick. 32, 


78,80 


<;. Moore, 3 Allen, 128, 




Boston Mill Corp. (Kiiat v.) 8 Piok. 16S, 


09 


( o.)S Cush. 274, 


95 


lioaton Water Powei- Co. o. Boaton, Met. 


99,79,91 


[Munigle v.) S AUen, 230, 




(Taylor o.) 13 Gray, 415. 




(Oti9«.J12CuBh.44, 




Boaworth (Ingiea v.) a Piok. 493, 




|Paliie«.)4AUeD,168, 


113 


0. Swanaey, 10 Met, 30S, ' 


118 


[Parker v.) 1 Allen, 381, 


OB 


Bonme v. Boston, 3 Gray, 494, 




(FarkB v.) S Piok. ilB, 


97, 135 


Bontelle v. J4ourse, 4 Mass. 431, 






107, 110, 111 


Bowdoin (Bath n.) 4 Mass. 463, 




(Patterson v.i 20 Flak. 1S9, 




Bowera (PhilUpsi;.) 7 Gray, 21, 








«, Suflhllt Manuf. Co. 4 Cnah. m, 


103, IM 


(Peiree«.)3Met.620, 




Bowley v. Walker, f^Allen, 21, 




(Poolp.)SCU8ll.219, 




Bowman v. Boston, 6 Cueh. I, 


100, Il- 


(Preston w.) 12 Pick. 7, 


80,91 






[Revere 1..) 11 Grar, 218, 




(Harvard B.) 4 Met. 670, 




(Roberta c.) 5 Cnsh. 198, 


74 


(Mead n.) 11 Cueh. 303, 


ls, 83 



Roeslre v.) 4 Allen, I 
B. Sears, 22 pick, 122, 

( p.) i Met. 260, 

B. Schairer,9PiCk.41 
V. Shaw, 1 Met. 130, 



Boylston v. Clinton, 1 Gray, 010, 



LCeton, 13 Uase. 331, 



,, Google 



TABLE OF CASES. 



Mlon CKirby v.) 



Boylslon (West Rojisti 
Boylstoa Martet Assoc 

14 Graf, SiO, U 

Bracken V. Blake, 7 Met. 3SS, 

V. Luilk«, 4 Allan, 138, 

(Niokereon v.) 10 Mass. ai2, 

BrBdibrd v. linndall, S Tick. 190, 

(Weet Newbury v.) 3 Met. 426, 

Bradley v. HeBth, IB Pick. 103, 
Brady v. Lowell, 3 Cuah. ISI, 
lirailey v. Southborough, 8 Cusb. lil, 
Brntaardi'.CIapp, 10 Ciiab. 0. 
V. Connectlcnt BlvBr Kailrond, 

7 Cnsb. MB, 
Braiatree v. Hingbam, I? Maas. 43S, 

(Newton «0 14 SlaBB. 383, 

(Qulncy «.) B MSSB, 8fi, 

(Bitndalpb v.) 4 MHse. SIS, 

(Wlllinms V.) a CuBb. 3H9, 

BrHlnan (Sbermnn v.) 13 Met. 40?, 
Brazoc (Boston o.) 11 Masa. 447, 
Brewer v. Hew Glonoestar, 14 Mass. 216, 

1 — V. Tyringbam, 11 Pick. 198, 

Brewster v. Dennis, 21 Pick. £33, 

V. Hurwlcb, 4 Mass. 2/8. 

Bridge (Bigelow v.) 8 ttlaan. a?4, 
BddgeWn ( Harrison w.) 16 Mass. 10, 
BridgewBter «. Dartmontb, 4 Has a, 273, 

(East Bridgewater v.) 2 Pick. 573, 

(MItobell ».) 10 CusU. 411, 

(Tbompaon v.) 7 Pick. 188, 

V. West Brldgewster, 9 Pick. 6(f, 

Brtgga V. A Light Boat, 7 Allen, 287, 

p. Murdock, 13Piok.B(IS, 

V. Kochester, 10 Gray, 

Brigbam (Munioe v.) 19 Pick. SOB, 
Brlgbtman «. Grinnell, B Pick. 14, 
Bffebton, <Dover «,) 2 Gray, 482, 
Briaiblecom (Commoawealtli v.) i Allen, 534, 



Bristol (District Attorney «.) I4Gmy 


138. 6B 


(EIU8i'.)2GrBy,370, 




(HBSkeUi..)0Gray,341, 


93,109 


(Monagle v.) 8 Cusb. 3fi0, 




(New BBdrord w.) 9 Gray, 340, 


io», m 


(Westport «.) 3 AUen, 203, 




Brookfleld v. All™, 6 Allou, 6&5, 


SO, 63, 63 


Brooklliie (Loker v.) 13 Pick, 343, 




Brooke w. Boston, 19 Pick. 174, 


75,111,118 


V. Petflrflbaro, 16 Gray, 


121, m 






Brown's case, S Pick. 604, 


30 


Brown V. Cambridge, S All«n, 474, 


119, 128 


!>. Eases, 12 Met. 208, 


108, I3S 


«. Lowell, B Met. 172, 




(Plumor V.) a Mot. 673, 


118, 1S2 


V. Worcester, 13 Gray, 31, 


104, 103, 113 


Bruce w. Wblte, 4 Gray, S45, 


KS 


Brunswick «, Dunning, 7 Mass. 41B, 




Buckfiold ». Gorbnni. B Masa. 415. 


M 




10 



nKFan 



M.) i Cusb. S 



BulUJey K. Wllltamstown, 3 Gray, 493, 
Burgls {DLIlingbam v.) Ifl Masa. 58, 
BurUngtou (Lexlngkin v.) 19 Pick. 428, 

1 Wood u.) 1 Met. 493. 

Bnrnbam o. Boston, 10 Allen, 2110, 

(LibbyK.) 15 Mass. 144, 

e. Webster, 6 Mbsb. 268, 

Bums (Daviea v.) 6 Allen, 349, 
Butler V. Cbarlostown, 7 Gray, 12, 



V. Melrose, 6 Allen, 137, 
Buttriek 0. Lowell, 1 Allen, 172, 
Buizell (Commonwealth n.) 10 Pick. 163, 
Byrona, Crippen, 4 Gray, 312, 



aaynei 



J Allen, 38 
5 Mass. '. 



Call V. AUen, 1 Allen, 137, 
Callendcr v. Marsb, 1 Pick. 418, 
Cambridge (Bari'ett ii.) 10 Allen, 48, 

(Beaton & Maine EalbDad v.) 

Cuab. 237, 



-(Bron 



f .} 3 Allen, 



— !>. Cambridge Railroiul, 10 Allen, 60, 
—V. Cbarlesiown, IS Maaa. 501, i: 

— V. Charlestown Bronob Ballroad, 



_(Comi 



30 Pick, 21 



-B.)4M 



(Cutter P.) AlJea, 20, 101, 13; 

IParweU v.) 11 Gray, 413, li; 

V. Lexington, 1 PIok.500, 41 

(Little II.) 9 Cush, 208, S( 

!-. Middloaex, OAllen, 134, 7i 

(PIerceE.)2Cueb.fllI, 71 

(Stone v.) 6 Cusb- 270, 9! 

(Cnlon Kailway v.) 11 Allen, 01 

(Watson V.) 16 Mass. 256, 39, SI 

( ti.) 18 Pick. 470, 29,5. 

(WlUard v.) 3 Allen, 674, DC 

Cambridge Baitroad (Cambridge v.) 10 Allen, 50, >K 

Campbell v. Race, 7 Cuab. 408, IOC 

Canal Bridge, (WorsterB.) IB Pick. 541, 125 

Canuins v. WUUamstowa, 1 Cusb. 461, 12j 

Cannon (Blosaoro v.) 14 Mass. 177, 8i 

Canton [Andover p.) 13 Masa. 647, . 38, SO, 41, K 

c. Beatley, llMB8a.44!^ 60, a] 

V, Dorcbeatec; 8 Cnab. 626, 4S 

Cargill V. WiscBsaet, 2 Maas. 647, 61 

Carlisle (Adams v.) 21 Pick. 148, 121, 121 

Camoe o. Freetown, 9 Gray, 367, S5 

Caslle w. Berksblre, 11 Gray, 26, IK 

Caswell (Taunton v.) i Pick. 276, 2i: 

Carerly v. Lowell, l Allen, 239, Si 



,, Google 



TABLE OF CASES. 



Cent] 



1 Bridge v. Lowell 



Qliace V. Fnll Kiver, 2 Alien, S33, 
~ (New BedftuiJ «.) 5 AJkn, 2S, 

Clinndlor (Fecley c) fl Mass. 453, 
Oliapman v, Lowell, 4 Cush, 3;s, 
ChnFlemont CUtickland v.) S Fick. 171 

V. Conwnj, 8 Piett, 408, 

Ginrlestown v. Boeton, 13 Muss. isB, 

(CamMiige v.) IS Mass. SOI, 

(Commonwealth n.) 1 PicJt. IS 

o, (Jrovelttud, 16 Gray, 

{Maiden & Melrose Eallroarl ) 

8 Allen, ZH, 

V. Middlesex, 3 Met. 202, 

V. ,1 Allen, 199, 

(Middlesex EiiHroaH «.) 8 AIL 

(Shfiw V.) 3 Allen, 9-58, 

(Slierman «.) 8 Cnsli. IGO, 

u. Stone, 15 Gray, 

{Tails V.) 4 Qmj-, S3?, 

(Woireu II.) 3 Grny, 8t, 

— (Waleoni'. "" 



102, 111, 131 
IS 

43, 59, 81 



— (VTUsoi 



II.) a Allen 



ill Rsilroad [Csmbridge v.) 



Cbarl 

CharUon (Southbridge v.) 18 Mnss. 243, 
ChnBO (Commonwoaitli c.) a Cuah. HB, 

V. Lowell, 7 GrHj, 33, 

0. Merrlmacic IJaDk, ID Piok. 604, ■ 

Cliatlinm (Orleaue v.)'i Pick. SO, 
Clieever v. Merritt, 5 Allen, 603, 
Clielmaford (Andovei' «.) 10 Mass, 233, 

(Billeilijau.)30Maes.304, 

Chelmafiird Co, v, Denmreat, 7 Gray, 1, 
ClielaeB (Green v.) ai Pick. 71, 

V. Maiden, 4 Mass. 131, 

(Shep!iei'd«,)4AlloD, lis, 

(Wlnnialmxaet Co. u.) 6 CubIi. 477, 

aienory v. Holden, 16 Gray, 

V. Waltham,8Cu9li. 32?, 

Cheney (Clftflln v.) * Pick. 118, 
Cheatilre v. Uowlimd. 13 Gray, 321, 

(Smith B.) 13 Gray, 318, 

Chester (I'lak v.) 8 Gray, 60s, 

(Monson w.) 2Z Pick. 3S6, 

Chloopee V. Hampden, 10 Gi'ity^ 

B. Whafely, 8Allen,fl0S, it 

Child V. Boaton, 4 Allen, 41, 
Choate c. RocheBtBF, 13 Gray, 92, 
Christ Church V. Pope, 8 Gray, 140, 
Church (Wilaon v.) 1 Pick. 2(1, 
Claain V. Cheney, i Kok. 113, 

B, HopkintoH.iGray, 602, 

Clapp (Bralnard v.) 10 Cuah. 9, 
Clatk V. Commonwenlth, 4 Pick. 12S, 



V. Lowell, 1 



It Barriogton, 11 Pick. 2 



- (Middleborouijhi'Oii Piek.28, 



Clark' (Snow v.) » Gray, 190, 
Clarkebur3h(MountWaehlagtoav. 

I9Fick.20i, 
Clary (Commonwealth u.) 8 Mas 
Clentence [Bennett t.) e Allen, IC 
Cleverly v. Towle, 3 Allen, 39, 
Clinton (ISojlstonti.) 1 Gmy, 019; 
Cobb V. Kingnmn, 16 Maag. 197, 
Coi>hranev.BoBton,4AlIfln,177, 
Codding(j.MJmsflald,7Gray,2;2 



73, 



Coffin t 



uah, 36 



Cogg-Bwell V. Lexlngttin, i Cusli 
Kills,; 



V. Swett, 1 Met. K32, 

Coleinlini. Bell, 9 Mot, 409, 

(DonelBoai'.)4Met.430, 

— ( Petersham v.) AUen, 91, 

(Kludge v.) 11 Gray, 1S7, 

(Smith u.JOMBt. 402, 

Collin (Alvord«.) aoPick. 418, 
Collins u. Doroheatcr, e Cuah. 398, 
Colnmn f . Anderaou, lOMnss.lOS, 

■enlthu. AUen, II Met. 403, 









Beale,GPick.6Jl, 



rimblecom,4A1len,SS4, 

jzseU,i011ck.iS3, 

imbr]dge,20PICk.2a7, 

,4 Met. 35, 

larlestown.lPiok. 180, 
—K. Chase, aCush. 248, 
— (Clsi'ki'.)4Plck.l25, 
ClDry,8Maas.73, 
Cooloy, 10 Pick. 30, 



DeerHeld.G Allien, 440, 



TJirren, 9 AUen, 4B9, 
FlBher,0Met.43S, 
Gammons, 23 Holt. 2 



G(.wen,7MaBs. 378, 
Grifflth. iPlelcll, 
Hampden, 2 Pick. 414, 



>y Google 



TABLE OF CASES. 



Commonwealth «. Hartford & New 
■ l*0rav,aro, 
gs, ffMet. aw, 
0. HarerhiU, 7 Allen, K3, 
w. HIggins, 4 Gray, 3*, 

13 Mass. !21, 



V. How< 



id Pid!. a 



- v. Jumea, 1 Pick. 37B, 

- (Jones «.) 15 Gray, 
-u. lUng, 13Met. US, 

3 Plok. *0S, 
u. Lowell Gas Light Co, t 



V. MoCnri 



V. TllrJioh 



2 Allen 



OAUeu 



a. 43 J, 



r. Norcliampton, a Mass. 110, 

]h BrookttelO, 8 Pick.' 4(iS, 
c. O'Connor, 7 Allen, 681, 
unell, 1 Allen, £93, 
B. Old Colony & I^I Klrer EailTOad, 



y, M3, 



«. Pelei 



4 Pick. 1 



o. Phillip sbutg, 10 Mass. 73, 

!alx Bank, 11 Mec 139, 

:er, 1 Grny, 480, 

iby, li Gray, HS, 

1, i Gray, 4ra, 

V. Bice, B Met. aS3, 



I). RuggleB 



l)Allen,SBB, 



, K Mass. 90, 

I, 2 Pick, Bt7, 

0. Hheffieia, nCKSh. 178, 

«. Slfick, 10 Pick. 304, 

f.Spnngaeld, 7MnBB. 13, 

ns, 30 PicU. 247, 
V. Stoekbrldgo, 13 Mass. 201, 
B. 9toddi:r,2Cush.Bffii, 
implc, 14 Gray, 89, 
lompson, 12 Met. 231, 
loker, a Hek. 4f , 
c. Turner, l Cnsh. 493, 
D. Uplon, 6 Gray, 47S, 

lont & Ma^e. Balltoad, 1 
Gray, 2!, 

" -s,!! Allen, 
o.1Valton,17Piot.403, 



CommoQweallli v. Wilkinson, 10 Piet. 176, 

V. Woteealer, 3 Pick 4Ga, JK, i; 

Congdou ( Reidell v.) 10 Pick. 44, 
Connacticnt Kiver Eaihuad (Uralnai'd ii.) 7 
Cnab. 600, 

CSprlngfleld V.) 4 Cash. 03, 

Conrecae v. Jeamogs, 13 Gray, 77, 
Conway (Benolt v.) 10 Allen, 6iS, 

(Charlemoiit i..) 8 Pick. 403, ' 4£ 

V. Deerfleld, 11 Mabb, 327, 4; 

Cook V. Boston, D Allen, 303, 

Cooley (CommouwCBlth r.) 10 Pick. 30, 

c, GrflDTille, 10 Cash. 60, 

Coolldgo V. Wllllama, 4 Mass. 140, 
Coombs [Commoaivealth «.) 2 Mass. 439, 
Copeiand (Norton v.) 2 Gray, 414, 
Comville (MltoheU c.) 12 Haas. 333 
Cotton V, Pooaeset Mannf. Co. 13 Met. 429, 
Coneh (Connter o ) 8 Allen, 43C, 
Conntor v. Couch, 8 Allen, 430, 
Ctapo f. SCetsan, 8 Met. 303, 
Crawshaw V. BoKbury, 7 Gray, 374, 
Crippon {Byron v.) 4 Gray, 312, 
Crockett V. Boston, Cush. isa, 
Crombie (Lane v.) 12 Plok. ITT, 
Croae (Fiandera o.) 10 Cnsb. 6M, Tfl 

Crowellu. Goodirtii,3 Allen, 535, 
Cunnnings (Bpciir v.) K3 Pick. 324, 
Cnmmington v. Spiingfleld, 2 Plot. 394, 

V. Wareham, 9 Cnsh. 686, 

(Wmiama v.) 13 Pick. 813, 103, ] 

Currier v. Lowell, 10 Phik. 170, 
CutHa (Commonwealtli n. 



-c.Peit 



■oke, n Allen 



Gushing D. Newburypott, 10 Met. SOS, 



Dagget (lUoharda v.) * MB's. 533, 


80 






B. Dhiadale, Mnaa. 601, 




Damon o. Granby, 2 Plok. 34S, 




(Loker K.) 17 Plot, S84, 


131 


Dana v. Hatdwick, 10 Met. 208, 




(Palmer 11,) Met. SS7, 




(Petersham i. ) 12 Mass. 428, 




(auttoHB.)4Kck. 117, 




( B.)lMe1wa33, 




Donihcth V. Dnroll, 8 .Uleii, 242, 




V. Williams, 9 Mas3. 324, 




Danrers v. Boettin, 10 Plok, 513, 




«. Esses, 2 Met. 136, 




(Fowler v.) 8 Allen, 80, 


7,9 



— (Page V.) 7 Met. 320, 

— (Salem Iron Co. v.) 10 Maaa. 6lt, 
tmouth (Brldgewator D.) i Mass, 273, 

— V. Lakevnic, 7 Allen, 2S1, 



>y Google 



TABLE OF CASES. 



Dartmoutli (Weslpott v.) 10 Mflsa. Ml, 
Davenport (Houshton v.) 23 Plok, 23S, 
Davleit V. Eurnii, S AUeu, 340, 
Davis V. Duaiey, i Allen, 55?, 

(Hill V.) 1 Mass. HO, 

v. Leominster, 1 Allen, 182, 

I>afv. Green, 4 Cuali. 433, 11 

V. MllftJrd, 5 Allen, OS, 

V. Otle, S Allen, 4?7, 

Dean n. XJndisej, IB Qtay, 
Dearborn (F&les v.) l Tick. 3^, 
Dedhnm (Unker d.) 10 Gray, 
I.) 4 Met. 178, 



— (Conn 



— (Conv 



p.) 8 Met. 613, 



Drake V. StoDghton, S Cueb. 303, 
Dresden (Keodfleld v.) 12 Masa. 316, 
Drury v. Hatlot, 10 Allen, 180, * 

— V. Worceeter, 21 Flet. 44, 
Dudley (Belobertown v.) 6 Allen, 4??, 

— (DaviBB.)4 Alien, 657, 

— (Ga3kmn.)aMet.546, 

— B. Weaton, IMot. 477, 

Dognn (Commann-ealtli v.) 12 Met. 23! 
" ean (Fellowa o.) 13 Met. 332, 
Dunbom v, Boston, IS Allen, 

nnell Mannf. Co, v. Pawlucket, 7 
Gray, 277, 



iyB.)llMBa 



.327, 



— M. Deltno, IFlck. 4fl6, 

V. Greenfield, 1 Gray, 614, 

(Levsrett v.) 8 Allen, 4S1, 

(Reed B.) 8 Allen, 622, 

Deer lale v. Eaton, 12 Mass. 327, 
Delano (Deerfleld v.) 1 Fick. 465, 
Demareat [Okelmaibrd Co. v.) 7 Gray, 1 
Dennis (Brewster v.) 21 Fiok. 233, 
Dlokenaon v, Fltehburg-, 13 Gray, 510, 
Dli^lnson v. Billings, 4 Gray, 42, 
IMghton V, I'rcctowu, 4 Mass. 539, 

DtllM. Wnrehun, 7M«t.43e, 
Dillingham o. Burula, IB Mass. 53, 

Dlatriot Attorney v. Bristol, 14 Gray, 13 
Dix(Goodiiue v.) 2 Gray, 181, 
Doaac v. Badger, 12 ]tlass. 69, 

V. Eldiidjte, 10 Gray, 

(Mncomber v.) S Allan, 541, 

Dodda w. Henry, 9 Mass. 26^, 
Dogi;eCl V. Dedbom, 2 Mass. 564, 

[Ingrabam v.) 6 Tick. 451, 

Doberty p. WaltbBm, i Gray, 590, 
Dolau (Lov^oy o.) 10 Cnbb. 495, 
Donaldson c. Boston, 16 Gray, 
DunelsoQ v. Coleraln,4 Met. 430, 
Dorobester (Canton v.) 8 Cuali. 626, 

(CoUins T.) 6 Caali. 3!J6, 

(Vinal V.) 7 Gray, 4Sl, 

Dorr V. Boston, 6 Gray, 131, 
Dour B. Brigbton, 2 Gray, 482, 
Dow {Commonwealth v.) 10 Met. 382, 

Downer ii.Boston, 7 CB6b.2?r, 
Downey (Libby «.) 5 Allen, 300, 
Draout (Connnonweolth v.) 8 Gray, 46B, 
Drake ( Hays v.) 6 Gray, 387, 
-: V. Lowell, IS Met, 202, 



.lng{Brni 
liable (Bidder I 



wlokv,J7 Mass 



-(- 






1 Allen, IZ: 
Durell [Danfortb v.) 8 AUen, 242 
Durglu V. Lowell, 3 Allen, 398, 
Dvrigbt o. Boston, 12 Allen, 
H, Hampden, 7 Ci 




~ B. Hew England Worsted Co. 11 
Met. 57S, 
East Bridg:ewater v, BridgewaMr, 2 Fl«k. 672, 

(GoldtHwalt V.) » Gray, 61, 

(Nortb Bridgewater o.) 13 Fiok, 303, 40 

Eastern Ballrond (Newbnryport Turnpike w.) 

(Webber r,) 2 Met, 147, 

blast Granville (Gibbona v.) 4 Allen, 508, 
EaBtbampton (Andover v.) B Gray, 3B0, 

(Soutbampton p.) 8 Fick. 3ao, 48 

Eaaton (Keith «.) 2 Allen, 552, 

(Eaadolpb B.) 2.) Pick. 242, 

. 1 K.) 4 Gush, 557, 

East Sudbury o. Sudbury, 12 Fick. I, 40, 65 

— { ,;.) 15 Maaa. 200, 

V. Waltham, 13 Mass, 460, 

l'::aton (Caldwell v. 



-{Deei 



o.) 12 Mass. 327, 



V. Middle ae: 

}r«.)13Mnee. 371, 
Edgaitowi (Marsb^ee v.)3& Pick. 16ii, 

iaCnsh.408, 41 

Edgecnmbe (Freeport v.) 1 Maas. 450, 
Egremont (Joyner v.) 3 Cusb, 6<37, 
Elav. Smith, 6 Gray, 121, 
Elder v. Bemis, 2 Met. 590, 
Eidridge (Doane v.) 16 Gray, 
— !0. Bristol, 2 Gray, 370, 
-(ColbQmti.)7Mass. 80, 
ell (Lexington, &a. Eailroad v.) S Alien, 3; 
— (Northampton *.) 4 Gray 81, 



,, Google 



TABLE OF CASES. 



Embdcn v. Ai^nsfn, 12 Hubb. 307 
Emerson (AdamB v.) G Pick. b7, 

V. Newbury, IS Plek. 377, 

u. Wiley, 7 Pick. 68, 



d (Bioliards v 


) 13 Gray, SM, 


ae V. BoBtoa, 14 Gray, 218, 


(Brown ^0 38 Met. aOS, 


(Dimmers B.) 


3Met. laS, 


(GlouceBter v 


) 8 Met. 376, 


(Marbleliead 


.)5G™j,45I, 


(Newbarypoft)^.)13Met.ail, 


(Peabod)' V. 


10 Gray, 67, 


(SoutliDany 


raB.)l Allen, S5, 



Faliny (Bishop v.) 15 Gray, 
Fahey (ConimoaweftHlj v.) 5 Cusll. i03, 
Falrlutien (Lawronoe v.) G Gray, IID, 
Riles V. Desrborn, 1 Pick, 3iS, 
li'Mlo!! V. Baetou, 3 Allen, 3S, 
Fall Blt-er (Cbace b.) 2 Allon, G33, 
Farnswortli (Aduas v.) 16 Gray, 
Foiiium V. Bumim, i Cusli. 260, 
TaiT V. Flood, 11 Cusb. 2t, 
Mrrar (Belolier v.) S Allen, 335, 

<Wintiirop v.) 11 Allen, 

Fsrreu (OommonwestUi v,) 9 Allen, lED, 
FflTwell », Cambridge, 11 Gray, ±13, 
Fnxoa (StetBoa v.} 19 Fiok. 117, 
Fay, Pelltloaer, tS Pick. S13, 
Fellows D. Iiuaoan, 13 Met. 332, 
Feruaid v. Boeton. 12 Cuell. 57i, 
Ferry (Folmet o.) 6 Gray, 120, 
lileld 17. Boston, 10 CDab.oe, 

CCoiHn "-) 7 Cuah. 355, 

V. Jaoobs, 13 Met. 118, 

Kelds (Folger o,) 13 Cuah. B3, 
Flret Gburch <u Boston v..Biiston, 

It Gray, 21*. 
Fish {Saudwloh V.) 2 OTay,298, 
Flaher (Commonwealth v.) fl Met. i33„ 
Fisb V. ChcBtet-, S Gray, BOB, 



Titchburg (Baldwin v.) S Pick. iM, 

(Ulokenaone.) 13 Gray.SM, 

(LeitsBter v.) 7 Alien, M, 

V, Wloiihendon, i CuBh. IBO, 

Fitz V. BoEtoii, i Cuah. 365, 
Flags V. Millbury, (Cusli. 243, 

V. Worcealer, 8 Cuah, 69, 

V. , 13 Gray, 001, 

Flanders b. Crnsa, lOCuf b. 5H, 
Fleming (Wendell v.) 8 Gray, 013, 
Fletcher b. Lowell, 15 Gray, 
Flood (t'aiT V.) 11 Cush. 21, 
Folger V. tlelds, 13 Gush. 93, 
M. Hinckley, S Cush. afi3, 



Folger V. Worth, 19 Pick. 108, 
Foiling (Bnrnleont v.) 3 Gray, 131, 
Foote (GriggB v.) i Allen, 19S, 
Foster «. Boston, 22 Pick. 33, 

[Hayden c.) 13 Pick. 192, 

(Henahaw ».) 9 Pick. 312, 

P.WorcoBter, 16Piok.71, 

Fowler v. Dsnyere, 8 Allen, SO, 

p. Middlesex, 6 AUen, 92, 

Fox V. Sackett, 10 Allen, 030, 
Framingliam (Wheeler v.) IS Gueh. 2S?, 
Frankfort (Holiburton v.) 14 Maas. 214, 
Franklin v. Dedhara, IS Pick. 61*, 

[Permout & Mnsa. Kailroad v.) 

10 Cuah. 12, 



Freeport ( Bnth ».) Mbbb. 323, 

r-!j. Edgecunibo, 1 Mass. 169, 

Frecioivn (Cnmoa v.) Gray, 357, 

( Dighton K.) 4 Maas. 03B, 

(Pljmoutli Ji.) I Pick, 1B7, 

V. Taunton, 16 Mass. 62, 

French (Lowell v.! 6 Cuah. 223, 

B. Quincy, 3 Allen, 0, 

Frost B. Belmont, Allen, 152, 
Frothinaham (Adiima s.) 3 Maes. 352, 
Fullam o. Woat Brookfleld, 9 Allen, 1, 
Fnlleru. GrotOQ, llGiay,.310, 
V. Melrose, 1 Allen, JOa, 



GaliDgan u. Beaton & Lowell RiJlroi 



Allen 

Gardiner a. BOBtou & Woree. 

Garrleun v. Berry, 12 Allen, 
Gaeklll v. Dadley, Met. 546, 
Gates V Nenl, 23 Pick. 303, 

(Smith c.) 21 Pick. 05, 

Gay " . . ... 



Gee 



. B.i 6 Cuah. 171, 
■ge V. Mendou, 6 Met. 1D7, 
■getown (Perley v.) 7 Gray, 404, 
>. Stcmebom, I Allen, 3^9, . 



Gibbs CBIandTotd v.) 2 Cuah. 39, 

V. Hampaen, IB Pick. 208, 

(Weaton v.) 23 Pick. 205, 

Gibney (Commonwealth v.) 2 Allen, is 
Gillett 0. Western Kailroad, 8 Allen, ji: 
Gllmore s. Holt, 1 Pick. 2SS, 
Gloucester v. EsBex, 3 Met. 375, 

V. Glouceater, 19 Plok. 642, 

Glover (Citssit v.) 1 Dauc Ab. 137, 



>y Google 



TABLE OF CASES. 



Glover v. Bostan, 14 Orajr, SBi, 

(Capen v.) i Hose. 3«S, 

Goddard, PetltioDer, 16 PIcfc. GM, SS, 3 

V. BoBlon, 20 Pick. 407, 

«. Woteeeter, 9 Gray, 88, 

Goff u. Rpboboth, 12 Met. afl, 
GoldtbWHitP. EoBt Bridgewater, S Gray, a 
Goodell Mannf. Co. v. Trask, 11 Pick, fil4, 
Goodhue c. Dlx, 2 Gray, 181, 
Goodrich ?. Luaeoburg, Gray, 3S, 
Goodwin (Crowd! p.) 3 Allen, 635, 

V. Marblebead, l Allen, 37, 

(Tracy «0 S Alien, 406, 

Gore IHarvard CoU^e v.) 5 Pict. 3fl9, 
Gorham (Duckfield v.) G Mass. 445, 

(Weatbtook 0.) IB Mass. 160, 

Goshen (Parsoaa B.) 11 Fiok. 396, 

V. Blchmond, 4 Allen, 4G8, 

Goaldlng (WTieeler v.) 13 Gray, 639, 
Gowdy (lisvy o.) 3 Allen, 3M, 
Gowen (CoHimonwealtU b.) 7 MaBS, 378, 
Graaby v. Aruheret, 7 Maes. 1, 

(Damon c.) 3 Pick. S45, 

Granger (Rising v.) I Mass. 47, 
Granite Bridge (Bowe v.) ai Pick, sa, 
GranTllle (Cooley c.) 10 Cash. K, 

(West Sprlag^eid v.) i Maes. 4se, 

Graves (Barnard v.) 13 Met. 85, 
Gray v. Boston, IS Pick. 37G, 

V. Kettell, 12 Mass. IflO, 

(IValpole ».) 11 Ailen, 

Great Barrington v. 
(Clark B.) 11 : 



Hadleyp. Pcahody, ISGray, 200, 
- V. Middlesex, 11 Cuflh. 304, 

Hadsell v. Hancock, 3 Gray, BM, 
burton V. I'rankibrt, 14 IMaas. S 

Hnlifes (Pope v.) 13 Gush. 410, 

"" "u. Hall, 3 Ailen, S, 
~B. Kent, 11 Gray, *iir, 



ail. 



V. Tyrinebam, 18 Pick 

Green v. Clieises, 24 Pick. 71j 

(Day 0.) 1 Cuah. 433, 11, 

Greene (Holmes v.) 7 Gray, 230, 

p. Monmouth, 7 Maaa. 407, 

Greenfield r, Cxtalmiaa, IGMaas. 303, 

(Deerfield v.) 1 Gray, 614, 

Greenleaf (Little v.) 7 Mass. 23G, 
Greenwich (Bnrre v.) 1 Pick. 129, 
Grefiory v. Adams, 14 Gray, 212, 
Grlfflu V. Blalns, 11 Met. 339, 
Gclfflth (Commonwealth v.) 2 Pick. 11, 
Grlggap. Foote,4A]len, 195, 
Grhinell (Urightman v.) Pick. 14, 
Grot«u V, Boxborough, Maaa. 50, 

(Uoyiatoa v.) 4 Gray, ^i. 

(Fuller V.) 11 Gray, 340, 

B. Lancaster, IflMaaa. 110, 

V. Shirley, 7 Masa. 1G6, 

Groveiand (Charleatown «,) 16 Gray, 

1-. Medford, J Allen, 23, 

(Horth Andover v.) 1 Allen, 7S, 

Gtover v. Pemhiokc, 11 Alien, 



H. 



10 cnsb 
V. Middlesex, 10 Allen, 1 



llallovreil 



-V.) 14 



vrioh, 1 



Hamiltoa v. Ipawlcb, 10 Mass. Gl 

— [Salem v.) i Mass. 070, 

— (Woodbury v.) a Plot. lOl, 
Hampden (Adsme v.) 13 Gray, 4:i 

-( p.jlBGrsy, 

— (Chieopeo ».) 10 



— (Comi 



2 Pifk. 4 



-(Dwlghto.)llCuab 

— (GlbbSK.jIBIIck. 293, 

— (Horwtoh 11,) 4 Gray, 172, 

— (SpringfleidB.) lOPick. 87, 

— (Taylor v.) 18 PliA, 309, 

— (Wilbrahara «.) 11 Pick. 322, 
Hampshire (Norwich w.) 13 Mck. 00, 
Hancock «. Boaton, 1 Met. 122, 

-(HadBeli».)3Gray,636, 

~s, Hnzzard, 12 (^sh. 112, 

laump. Belohertown, 39 Piok. S: 

Hanover (Soituate v.) 7 Pick. 140, 

-( p.) 10 Pick. 228, 

— (Simmons v.) 23 Pick. 1S8, 

— (South Soituate v.) 9 Gray, 42 
-n. Turner, H Maaa. aa7, 

Haason(Hawe9v.) Allen, 134, 



Horback v. 



is.CiOO, 



ardlng ii. Uedwaj, 10 Met. 405, 
Hardwiek[Dana,i'.) 10 Met, 20e, 
V. Baynham, 14 Mass. 30?, 
(Tyler p,)fl Met. 470, 



- V. Yari 



OAUon 



Hadlcy (Lowell v.) 8 : 



nan k. New Marlborangh, !) Cusli. 525, 
iiarpawell (Topsbatn v.) 1 Mass. (ilS, 
Harrington p. Beriishlre, 22 Pick. 200, 

p. Hiu'rington; 1 Met, 404, 

— .— V. Worcester, 6 Allen, 57*i, 
[arils P. Marblehead, 10 Gray, 40, 

p. Whilcomb, 4 Grny, 4*1, 

larriaonv.Bridgi^lon, 10 Mass. 10, 
:Mrtibrd St New Haven Uallrocd (Common- 
wealth p.) 14 Gray, 3711, 
HartweUD.UItlotDu, 13 Pick. :!29, 34, 

vard o. Iloxborough, 4 Mat. &70, 

— (Newbury p.) «Pi;lc.l, 

— (Withlngton «.) S Cusli. 00, 28, 



>y Google 



TABLE OF CASES. 



Hnrvard College v. Gore, S Pielc, 3fl 
Harwich (BreiTStfr V.) i Mass. 2;s, 

V. HaUowell, 14 Maaa. 18+, 

Hsrwlch ( 0.) 14 Mass. ISfi, 

Harwood k. LoweU, * Cnih. SIO, 
IlBBkell c, Brtstot, 9 Gray, 3*1, 

If. Moody, 9 Flct. l«2. 

Buskins (HolyoltB «,) B I'Uk. 20, 



— (Coml 



<.) Uct. 



- (Freeland w.J 1 

(Hinckley «,) 2 Pick. 1 

Hatfleld (Sikesn.) 13 Gray, 3 

(WinoUendon k,) 4 Ma 

tluyeu v. Lowell, 3 Met. 35, 
Haverhill (Commonweallli « 

(Noyea r.) 11 Cusli. 33S, 

Bawes v. Htmsoii, 9 Allon, III, 
Hawkins v. Berliabire, 2 AUcd, 25*, 
Hay ( Steieos v.) 6 Cueh. 23^, 

Haj-dcn v. Attleborough, 7 (iray, 



I 7 Allen, 683, 1(8,134 



!>. Foett 



13 Pick. 4 



HayncB (CaWer 

V. Wells, e rick. 462, 

Haya 0. Drake, a Gray, 3«r, 
Hayward c. Kortt Bridgewatar, 5 Gray, C 
Bazznrd [Hancock v.) 12 Cnsh. 118, 
Uesly V. Koot, il Pick. SBB, 

(SlojApole c.) 16 Mass. 3S, 

Heard (Slraonds o.) US Plelc. ISO, 
HeaMi (Bradley K.) 12 Plolt. IDS, 
' Helandv. LoiTd],3Allea,407, 
Hoiuphill V. Boston, S Cush. led, 10: 

Henry (Dodda i>.) 9 Mass. ac2, 
Ueoehaw v. Foster, 9 Pick. 312, 

V. Hunting, l Gray, a03, 10 

Begins (Commouwealtli ».) 4 Gray, 31, 

(Smlfhii-JlflGrny, 

Higglnaon v. Nabant, 11 Allen, 
Hlldreth o. Lowell, 11 Gray, 345, 1, 

Hillv. Davis, 4 Mass. 140, 
Hlnokloy (Folger v.) 5 Cash. 263, 

V. HastingB, Z Pick. 162, 

Htngham (Bralntree v.) IJ Mnsa, 4S2, 

0. Sonth Seltualfi, 7 Gray, 229, 

Hinsdale [Dnlton v.) 6 Mass. GDI, 

Blrom (Paris v.) 12 Mass. 262, 38, 

Hixon V. Lowell, 13 Gray, SB, 

Hobbfl F. , 19 Pick. 405, 

Holbrook v. Mcflride. 4 Gray, 215, 

(Mllford V.) 9 Allen, 3<, 

Holeomb v. Moore, 4 Allen, 629, 
Holdea V. Berkshire, 7 Met. 661, 

(Chcnery v.) 10 Gray, 

Holland ISturbrldge r.) 11 Pick. 459, 
Hollenbeek v. Kowley, 8 Allon, 473, 
Bolmsnv. Townsend, 13 Mel. 297, 



Holmes ". Greene, 7 Gray, 599, 
Uolt (GUmore o.) 4 Pick, 268, 

«. Sargent, 16 Gray, 

Holyokc ». Haeklna, S Flek. 20, 

(Tutlle B.) 6 Gray,447, 

Hood K. Lynn, 1 Allen, 103, 
Hopklus (Appleton s.) 6 Gray, MO, 
Hopkinton (Clallln v.) t Gray, S02, 

V. Upton, 3 Met. HiS, 

(H-oIpole p.) 4 Pick. 857, 3F8, , 

Horton v. Ipewloh, 12 Cuab. 488, llfi, 

Houghton V. Davenport, 23 Pick. 236, 
Hovey (Jlill Dam Foundery v.) 21 Pick. 417 
Howard v. Conunonwealtb, 13 Mass. 221, 

o. North Bildgewater, 16 Pick. 1B9, 

c. Proctor, 7 Gray, las, I 

Howe V. Boston, 7 CuBh. 273, 

(Piokard v.) 12 Met. 19«, 

Howes ICommonweatth v.) 15 Pick. 231, 
Hawlnnd (Cheahire v.) 13 Gray, 321, I 

Honey (Commonweolth v.) 10 Mass, 385, 
Hubbard (Butler m.) 5 Plolc, 250, 
Huckins v. Boston, 4 Cuab. 613, 
Humphrey v. Kingman, 6 Met. 162, 
llanting (Henshaw «.) 1 Gray, 203, 100, 
Huaee. Lowell, ID Allen, 149, 
Hutoblnga o. Thompson, 10 Cash. 23S, 
Hutdiinson v. Methuen, 1 All^, 33, 



Inglee v. Bosworth, 6 Piefc. 498, 
iQgrabam v. Dog^ett, 5 Pick. 4»1, 
Ipawlch (Hamilton v.) 10 Mass. 50( 
- ■ ■ --<Juefi. 4!i8, 



(Salem h.) 10 Cuab. 61 

— — ». Top3fieia,5M' "" 
Ireland k. Kewburypon 



jDTOba (Field v.) VI Met. 118, 
James (Commonweallli c.)lPirlc, 375, 
Jaqullh V. Bicliardeon, 8 Met. 213, 
Jenks o. Wilbraliam, 11 Gray, 142, 
Jennings (Converse v-t 13 Gray, 77, 



s. TIsbur; 



ay, 73, 



Jennlsou v. Uapgoo 

«. Roxbury, OHray, S3, 

V. West Springlleld, 13 Gray 

Jewell V. Abington, 2 Allen, 592, 

Jewett {MoAnonny m.) 10 Allen, IS: 

(Knmea b.) 4 A 



. «. Mill; 



10 Cusli. f 



(Putnam v.) 10 Mass. 488, 

11. Wyman, 9 Gray, 130, 

Jones B. Andover, B Plok. 69, 



,, Google 



TABLE or- CASES. 



Jones V. AniJovcr, fl Pick, HO, 

p, , 10 AllGn, IB, 

V. ComrooQivetiitli, is Gray, 

V. LancnWei', 4 Flek. HA 

(Parkpru.) 1 AUeu,270, 

V. Peii^val, 6 Pick. 487, 



Keaa v. Slctsou, S Pick. 402, 
Keith V. Kaaton, 2 Allen, &qS, 

(WorceaMr v.) 6 Allen, 17, 

Kellogg V. NonlianiptaD, 4 Gray, 69, 

Kemptan (Sletaon v.) 13 Mass. 272, 
Keane; (Freemaa v.) IS Pick. 44, 
Kent (Hall v.) 11 Gray, 4B7, 
KettoU (Gray ».) 12 Mass. 100, 
Keyes v. Wtatford, 37 Pick. 278, 
Kidder v. DunEtable, 7 Gray, 104, 

Kllbura v. Bennett, 3 Met. IW, 



Kimball p. Bosti 



1 AIlOD 



onwealtLi v.) IS Mot. 116, 

Kingman (Cobb v.) IS Mass. 107, 

(Hnmpiirey v.) 6 Met. IW, 

p. Morth Brl%6water, 2 Cu8b. tif 

o. Plymouth, Cusli. 3M, 

Kingsbary v, Qnincy, 12 Mot. 9S, 
Klcby V. BoylBton Market Association, 
14 Gray, 249, : 

Klrkland v. Whately, 4 Allen, 40^, 
KltWedgo V. Newbury, 14 Moss. 443, 
Knowlea v. Boston, 12 Gray, S39, 
Eupfei' V. Augusta, IS Mase. ISS, 

L. 

La Croix s. Medway, 12 Met. 123, 
Lekeville (Dartmouth v.) 7 Allen, 234, 
Lainphcce(Nyeo.)2 Gray, 2BS, 
lincaator (Gront Barrinffton v.) 14 Mass 
— — ~ (Groton v.) IGMass. 110, 
(Jones V.) 4 Pick. 1 



- V. Templet on, 6 Gray, 079, 

- (Waldron v.) S Fict. S23, 
e^ter v. Fitchbnrg, 7 Allen, SO, 

- (Mower v.) B Maes, 247, 

- f . Rehoboth, 4 Mass. ISO, 
DX (Lee p.) 10 Gray, 

- (OBborn «.) S Allen, 207, 
minster (Belfest v.) 1 pick. 123, 

- (Davie V.) I Allen, 1B2, 
Leonard v. Hew Bedford, IB Gray, 

- (Norton o.) la Piok. IflJ, 
erect D, DesrflelCt, 6 Allen, 431, 

Lexington v. Barllngtan, ID Pick. 

- (Cnmbridge c.) 1 Hok. 606, 

- (CoKgawell v.) 4 Caab. a07, 

- (Robblns «.) 8 Cuah. SW, 

- (West CambrtiSge «.) 3 Fiolc, 
Lexington, &o. Eallroad v. Blwell, 
Leyden (Worden v.) 10 Pick. 24, 
Libby «. Bumham, 16 Mass. 144, 

- p. Downey, S Allen, 300, 
itBoat(Br:ggBB0 7AU( 

Lincoln (Flake a.) 19 Fictt. 473, 

- V. Hapgood, 11 Moaa. 300, 

- V. WorcBslcr, S Cuah. 55, 
Lindsey (Dean o.) 10 Gray, 
Litlio V. Cambridge, Cush. 203, 

-f. Greenlenf, 7 



287, 



.n (Hari 



■ell p.) 13 Pick 






a, 31, 



a, 10 Mass. II 
Lnneu. Ctomble, 13Flolc. 17?. 
Lanesbnrongh v. Berkaiiire, 2J Pick. 278, 

V. New Aehford, 5 Pick. 190, 

c. Weatfleld, 18 Mass. 74, 

Lawler v. Northamptou Gas Light Co. 

2 Allen, 307, 
Ijawreoce (Boston & Maine Railroad v.) 

(Durant v.) 1 Allen, 128, 

M. ITalrbaven, S Gray, 110, 

(Middleses Manuf, Co. v.) 1 Allen. 



Ijocka & Canala v. Lowell, 7 Gn 

-[GWia[ev.)7Masfl,lB7, 
Lokec B, Brookline, 13 FIck. 343, 

- V. Damon, 17 Pick. 284, 
Lombard !>. Oliver, 3 AUen, 1, 

AS V, BoEton, 7 Met. 400, 

- V. , 12 Gray, 209, 



iii^ay V. Delan, 10 Cush. 400, 
]w (Commonwealth ».) SPlck 
iwell (Alger v.) 3 Alleu, 402, 

(Barry v.) S Allen, 12?, ' 

V, Bp.aton & Lowell Eallr 

as Pick. 24, 

[Brady p.) 3 Cueb. 121, 

(Browne.) 8 Met. 172, 

— (ButtrlckB.) 1 Allen, 173, 

(Caverly v.) 1 Allen, 2St), 

(Ceolfol Bridge D.) 4 Grn 

15 Gray, 



- (Choc 



in V.) 4 Ci 



- (Chase V.) 7 Gray, 31, 



>y Google 



TABLE OF CASES. 



Lowell f Clnrk p.) 1 Allen, 180, 128 

(Cui'rter «.) 10 Pick. 170, 118 

(Dpakoi>.)13Met. 292, U» 

{Durgta v.i 3 Allen, 303, 104, 110 

(FletcherB.) 16 Gray, 33 

r. Fpenoh, 8 Cuali. 523, 135 

0. Hadley, 8 Met. ISO, M, 131 

CnaU V.) 10 CuBll. MO, 124 

(Harwood v.) i Cuah. 310, 118 

(Ilnveu 0.) 5 Mot. S», 15 

(Hehnd v.) 3 Allen, 407, 119 

(Hlldreth w.) 11 Gray, 315, 1, 36, 7S, 70 

(Hixou u.) 13 Gray, 59, 120 

<Hobbs V.) 19 Piek. 405, 103 

(Husep.JlOAllen, 119, 33,71 

(Locks & Canals v.) 7 Gray, 2!3, M 

(Meetlnglioiise In Lowell v.) 1 Mot. 63S, 79 

■ 0. Middlesex, 3 Allen, »0, 03 

V. , S Allen, . 



en, 131, 

«. Moreo, ! Met. 473, 

( p,) 7 Met. 162, 

. o. Olivsr, B Allen, 217, 

{O'Nedl v.) 8 Allen, 110, 

(Parker p.) 11 Gray, 353, 

(Payne v.) 10 Allen, 117, 

(Eaymond v.)a Cuah. S2+, 2, 1] 

(Itowell p.) 7 Gray, 100, 

(Shea «.) S Allen, 130 

II. Short, 4 Cush. 2?fl, 

V. Simpson, 10 Allon, 88, 

CSmiai V.) a Allen, 39, 

V. Spauldlng, 4 Cnah. 277, 

( „.) 23 Melt. 71. 

«, Wentworth, 8Cuah.a21, 

II. Wlieeloek, 11 Cash. 301, 

(fflnn p.) 1 Allen, 177, 

V. Wyninn, 12 Cush. 273, 

Lowell Gas Light Co. (Commonwoal 

Lowell Savinsa Bank if. Winchester, 

a Allen, lOD, 
Lnbke (Brackett d,) 4 Allen, 138, 
LundP. TyngBboro, 11 Cush. 663, 
Lunenburg ( Aaiiby v.) 8 Pick. 003, 

(Goodrich p.) 9 Gray, 38, 

(Shiidey o.) 11 Mass. 379, 

(Wllliamau.) 21 Pick. 75, 

Lyman v, Ifiaka, 17 Plelt, 'JSl, 
Lynde v. Molroao, 10 Allen, 10, 
Lynn (Hood o.) 1 Alien, 103, 

V. Uewburyport, 6 Allen, S!6, 

LynnfiBld (Bancroft p.) IS Pick, 5(30, 

M. 
MoAneany p. Jewett, 10 Allen, 151, 
McBride (Holbi'ooli p.) 4 Gray, 215, 
MoCari'on (Commoniveolth v.) 2 Allet 
U'Cnlloch (Arundel p.) 10 Mass. 70, 



7S, 01 



Maoombcr v. Doane, 5 Allen, 641, 
Maiden (CheUea v.) i Maes. 131, 
Maldoa & Melrase Railroad p. Charleston 

8 Allen, 246, 
Mansfield (Attleborongh p.) 15 Pick. 19, 

(Codding o.) 7 Gray, 272, 

(Norton p.) lo Jlass. 48, 

p. Pembroke, 6 Pick. 449, 

p. Stoneham, 16 Gray, 

Marble p. Worcester, 4 Gr.iy, 306, 



-(Good 



1 Allen 



'.) 10 Gra, 



— (Walpole P.) 8 Cuah. 533, 



DUghP.Rutl 



II Mass. 



(SoutHborough p.) 24 Pick, 18B, 

Mnnh (Callonder p.) 1 Plcli. 418, 
Marshfield (Thomas v.) 10 Pkk. 384, 
Marshpee o. Edgarlown, 23 Pick. 156, 
Mayhew v. Norton, 17 Pick. 357, 
Mead p. Boston, 3 Cueli. 40!, 

p. Boxborough, 11 Cash. 303, 

Mears v. Boston & N. T. Ccnti'al Rallroi 

Medford (Groveland p.) 1 Allen, 23, 

p. Learned, 10 Mass. 215, 

Mcdway (Harding P.) 10 Met. 405, 

(Lii Croix p.) 12 Met! 123, 

p. Milford, 21 Pick. SlB, 

Meeting-house In Lowell o. Lowell, IMf 
Mclcherp. Boston, OMet, 73, 
Melody p, Eeab, 4 Maaa. 471, 



je(Buti 



Allen, 187, 



(Fuller 

(Lynde P.) 10 Allen, 49, 

endon (George p.J Met. 497, 
~ 10 Pick. 23S, 



MerriB 



i(Nou 



8 Cusb. 



Work, 10 
Merrill p. Berkshire, 11 Pick, aiw, 107,io8,ll( 

p. ffllbraliani, 11 Gray, 154, 

Meirimiiflk Bank (Chase p.) IB Pick. 604, 
Merrilt (Clieever P.) 6 Allen, 003, 
Melcalf (Allen P.) 17 Pick. 208, 

(Talt p.) 11 Pick. 168, 

Methaen (Hntchlneon p.) l Allen, 33, 
Middloborough (Attloborough p.) 10 Pick. 3' 

p. Clark, 2 Pldi. 28, 

(New Bedford p.) Ifl Gray, 

(Pelham p.) 4 Gray, 57, 

p. Plympton, 19 Pick. 4f», 

p. Eoeliesttr, liMaea.SOa, 

p. Tannron, 2 CusU. 400, 

{ „.) la Mot. 35, 

Middleeex (BoBton & Maine Kailroad w.) 



-(Cw 



Allen, i; 



:>nwealtliP.}9Mase.338, 



>y Google 



TABLE OF CASES. 



MiddlCEex (Eaton v.) 7 Gray, lOfl, 

(Fuwler v.) a Allen, 92, 

(llailley «.) H Cuali. 301, 

(Holl V.) 10 Allen, 100, 

(Hy.iie V.) % Gray, 267, 

(Lowell ».) 3 AllOB, SIO, 

1 n.) S Allen, 6S0, 

■JSAllen, ISl, 



- IKice 1 



1 IS FU'H 






(IVayland p.) 

(Willinms !■.) 4 Met. 70, 

CWobnrn c.) 7 Gray, 

Middlesex Mauuf. Co. V .- La 
Middlesex fiallroRd 

S Allen, 330, 
Middleton (Topsfield v.) 8 Met. Sill, 
Mllford V. BelllDgham, 16 Maes. IDS, 

(Day B.) S Allen, 98, 110 

o. Holbrook, Allen, 17, 

(Medway v.) 2i Pick, aia, 

(NelBoa p.) 7 Pick. IS, 

(Worcester u.) IS Pick. 379, 

Millbury v. Blaokfltone Canal Co. 8 Pick. 473, 
(Flagg »,) * CuBli. al- 



ly (Auatlna.) 10 Pick. 131, 

N. 

Nahnnt {Higginaon «.) 11 Allen, 
03Allen,3ie, 
Nantucket (Adams u.)ll Allen, 

— (Coffin V.) B Cuah. 360, 

— (Euggles P.) 11 Cuah. 431, 

— (Vincent v.) 12 Cnsh. 103, 
™aftLowellralitoad(Comni 

2 Gray, 51, 
on V. Wliilney, 1 Pick, 140, 
.ek (Dedham V.) 10 Mass. 133, 
■ "Allen, 109, 



-(Di 



sh. 191, 



fll(Gateaii.)23Piok.308, 

— (irebb v.) 5 Allen, 676, 
cdbam (Fiake v.) 11 Mass. 462, 

— V. Newton, la Maaa. 462, 
Nelson v. Jlilfotd, 7 Pick. IB, 



New 



- (Tor 



£1 Pick. 41 



y«.)21Plok.fll, 
undery v. Hovej 
Miller V. Fast, 1 Allen, 134, 

(Springfleld «.) 12 Mflss, 415, 

Mills (Johnson o.) iO Cuah. 603, 
Mitchell V. Bridgcwalar, 10 Cnsb. 411, 

V. CorUTille, 12 Mass. 333, 

!f. Tibbel*a, 17 Pick. 2D8, 

Moak {Vosburgh f.) 1 Cuah, 463,, 
Monagle V. Briat«l, 3 Cuah. 300, 



Monn 



ih(Qre. 



son V. Chester, 22 Piolc. 380, 

0, palmer, 8 Allen, 651, 

V. Williams, C Gray, 416, 

Monterey v. Berkshire, 7 Cuah. 304, 
Moody (Haakell ti.) Plot. 102, 

V. Newburyport, S Met. 431, 

Moore v. Boston, 8 Cush. 274, 



Mora 



«.) 8 Allen 
— (Holcombe.)4Allen, 



c. Low* 



1 Met. 473, 



(Hatipk n.) 8 Cush. 1 

V. Stacker, 1 Allen, 15Q, 

Mouiton (Adams b.) 7 Pick. 239, 
Mount Washington v. Ciarfcaburgli, 

19 Pick. 294, 
Moirer v Leicester, 9 Maaa. 247, 
MowT) (UiOridgou.JO Allen, 04, 
Mulliken (Lexington o.) 7 Gray, 280, 
Muniglev Boston, 3 Allen, 230, 
■Kunroor Brfgliam, 19 Pick. 808, 
Murdoch (Bnggs P.) 13 Pick, 305, 
u Wirwick,4Gray,180, 



riatol, 9 Gra, 



,348, 



le, 5 Gray, 2 



V. Middieborough, 16 Gray, 

(Patlrard s.) 9 Allen, 200, 

(Euasell «.) » Gray, 31, 

M. Taunton, 9 Allen, 207, 

IS Braintree n. Boylaton, 24 Piek, IM, 
!wbury (CommonwealtJi o,) 2 Pick. 61, 
V.) 13 Pick. 877, 



Met. 6 



— M. Hnirard, OPick. 1. 

— (Klttredge «.) 14 Mass. 448, 
■buryport (Cuah ' 

— B. EseeK, 12 Met. an, 

— (Ireland B.)S Allen, 73, 

— (Lynnv.) B Allen, 516, 

— (Moody CIS Met. 431, 

— (Wiliard o.) 12 Pick. 22; 
rburyport Turnpike v. Eas 

23 Pick. 326, 

f England Worsted Co. (I! 



w Salem, Petiaonera, 6 Pick. 470, 

— P.Weadoll,2Piok.a41, 

wton (Boston Manuf. Co. «,) 22 Pick 

— p. Braintree, 11 Mass. 882,- 

— (Needhapi.ii.J 12 Mnsa, 463, 

— (Hand 0.1 Allen, 38, 

— V. Randolph, 16 Maas. 428, 
NlcIiolB [Commonwealth o.) lo Allen, l 

— w. Salem, 14 Gray, 400, 
Nickerson v. Brackett, 10 Mnss. 212, 
Nightinea'e. Petitioner, li Pick. 163, 
NUea B. Patuli, 13 Gray, 254, 



>y Google 



TABLE OF CASES. 



THorth Andover c. GrofBlana, 1 Allen, r», 
Moi-tlibridgB (UplOQ tr.) 15 Slasa. a37, 
Horth Brldsewater (Abington v.) 
33 Pick. 170, 

«. East Bildgewator, IS Pick. 303, 

(Hajward w.) Gray, 65, 

- (Howard v.) 16 Pick. 180, 



-(KJng 



i!.)2- 



lalth li.) 



175, 



Hoitli Brookfield (Coi 

a Pick. «3, 
NortMeld (Beed v.) 13 Pick. «, 

(Sawyer v.) 7 Cuah. 4B0, 

B. Tannton, 4 Met. *33, 

SoTtoa V. Copelanfl, 2 Gmy, 111, 

B, Leonard, 18 Pick. 162, 

V. HauBfleld, 10 Mhbb. 46, 

(Mnj-Hew v.) 17 llok. 357, 

CEaiidolph p.) IB Gray, 

{Tlsdale 0.) 8 Met. 3S8, 

Borwioh V, Hampden, i 

«, HarapailirB, 13 Plok. 60, 

Hourse (liontelle «.) 4 Hasa. 431, 

a, Meniani, 8 Cusli. 11, 

Kgjes 11. Haveihlll, 11 Cusli. 33S, 
Nye V. Lampliere, 2 Gray, 2M, 



Oakham u. Ruttimd, 4 Cuah. 172, 42 

«. Sutton, 13 Met. IBS, «, 00, 67 

O'Connor (Comnionweidth v.) 7 Allen, flS4, 65 
Odiorne v. Wade, 6 Pick. 421, 103 
OTJonnell (Commonwealth v.) 1 Allen, SflS, 31 
Old Colony ft Fall River Roiiioad (Common- 
wealth u.) U Gray, 83, 88, 105, 130 
V. Plymouth, 11 Gray, SIB, 13S 



O'Linda P. Lolhrop, 21 Pick. 202, 
OUver (I.omblird u.) 3 Allen, i, 

( 0.) 7 Allen, IBS, 

(I-oweli e.) 8 Allen, 247, 

O'NdU V. Lowell, 6 Allen, 110, 
Opinion of tHe Justices, 7 MaB9. 523 



isa 



Opinion of the JuBticca, Met. 691, 

,10 Gray, 613, 

Orange v. Sudbury, 10 Pick. 2Z, 

(Sntton V.) a Met. 484, 

Orieona v. Chatham, 2 Pick. 29, 
Osbom V. Darners, 6 Pick. OB, 

V. Lenox, 2 Alien, 207, 

Oils «. Boston, 12 CuBh. 44, 

(Day V.) B Allen, 477, 

Otia Co. B. Ware, 8 Gray, 609, 
Oxford (Shnleabury «.) 16 Mass. 102, 
(Ward v.) 8 Plek. 478, 



Packard v. New Bedford, 9 Alle 

Paine V. Boston, 4 Allen, 18B, 
Palmer v. Andover, 2 Cueh. «oo 

0. Dana, 9 Met. 687, 

V. Ferry, B Gray, 420, 

[Monson si.) 8 Allen, 651, 

Paris V. Hiram, 12 Mass. 262, 
Parker !i. Adams, 12^01.415, 
71. BiusLter, 2 Gray, 185, 



V. Lowell, 11 



k. 218, 



Parsons v. Goshen, 11 Pick. 390, 

V. PetUngell, 11 Allen, 

Patch (Nilea v.) 13 Gray, 264, 
Patterson o. Boston, 20 Pick. ISO, 

a. , 23 Kck. 426, 

Pawtucfcet (DunneU Manuf, Co. if.) 

7 Gray, 277, 
Payne v. Lowell, 10 Allen, 147, 
Payaon o. Tufts, 13 Mass. 493, 
Peabody v. Esses. 10 Gray, 97, 

(Hadley v.) 13 Gray, 20D, 

Pease v. Smith, 24 Pick. 122, 
Fedrlck v. Bailey, 12 Gray, 161, 
Pelrce v. Boshin, 3 Met, 520, 
Felham (Aldrlch v.) 1 Gray, SIO, 

M. Middleborough, 4 Gray, 67, 

Pembroke (Curtia v.) 11 Allen, 

(Groverc) "- 

(Ham 



Pick. 1' 



field p.) 5 Rok. 449, 

V. Plymouth, 12 Cuah. 351, 

Perdval (Jones «.) 6 Pick. 487, 
PerWna c. Weston, 3 Cush. 649, 
Porley v. Chandler, Mass. 403, l 

V, Georgetonm, 7 Gray, 404, 

Perry v. WorcBet*r, C Gray, 514, 
Peters v. Westborough, 20 Pict, 506, 
(Brooks V.) 10 Gray, 
■ V. Coleraino, Allen, 91, 
' (Commonwenlth v.) 4 Plok. 119, 



,, Google 



TABLE OF CASES. 



tettlnfcell (Parsons v.) 11 AUi;n, 
FaftlngiU V. Porter, 3 Alien, 3M, 
PliilUps i>. Bowers, 7 Gray, ai, 
PhilUpaburg (ConuBOnwealth i^.) 10 
PhlUlpstoa (Whllo o.) 10 Met. lOS, 
PIitppB'K case, S Pick. SM, uote, 
Fhomix Bank [Coumionwealtli v.) 
11 Met. 1 






.. 19S, 



Pickering v. Shearer, 11 
Pierce v. Denlamia, H I'JCK. Oil 

V. Oflnibrldge, S Casli. 61 

— '• — u. JoBBelyn, 17 Pick, US, 
Pitts CAlexaader v 



Hnn 



8Met.Srs, 



Plrmouth (Bates v.) 11 Qray, 103, 

V. Freetown, 1 Pick. IB?, 

(Puller p,) 16 Pldc, SI, 

(Kinsman v.) Cusli. 300, 

(Old Colony & Fall Kiter Ka 



— (SturtevaQt u.) 12 Met. 7, 



- (Taunti 



V.) IG Mass. 



(Taylor «.); 

(Williams v.) 11 Allen, 

Plympton (Middleborongh v.) 19 Pick. 480, 

V. Wobia-o, 11 Grny, 4ia, 

Focaaset Manuf. Co. (Cotton v.) 13 Met. 429, 

Pool p. Boston, a Cueh. 219, 

Pope [Christ Church v.) 8 Gray, lio, 

V. Halifax, 12 Cusb. 410, 

Porter (Baasett v.) 1 Cush. 487, 

(Commonwealth V.) 1 Gray, 430, 

«. Koi-folk, 5 Gray, 365, 

(FetlingiU v.) 3 Allen, 349, 

FortlancI (Windlifiin V.) 4 Mass. 331, 

Post (Hlller u,) 1 Allen, 43*. 

Powers 0. Ware, 3 Pick. iSi, 

Pratt (Sola p.) Ifl Pick. 101, 

Fresby (Commonwealth v.) 14 Gray, OS, 

Preston p. Boston, laFlok, 7, 

Fdnceton (Bnylston v.) 13 Maf s. 331, 

(Wnteon ii.) 4 Met. 609, 

p. WestBoylBtOQ, IS Mass. 2S7, 

p, Worcestei-, 1? Pick. 154, 

Proctor [Howard v.) 7 Gray, 128, 8i 
Putnom(Green«.)8Cash. 21, 
V. JoliDSon, ID Mass. 4S3, 



— (Wood V.) n CuBh. 48?, 



Race (Campbell w.) ? Cush. 
Rand p. Newton, 6 Allen,3t 
Kandnll (Beleliettown p.) 7 

(BroiJford v.) 5 Pick. 

itandolph (Bigelow v.] 






i Mass. 316, 



p. Eoston, S3 Pick. S42, 

(Newton p.) 10 Srass. 4M, 

p. Norton, 16 Gray, 

Raymond p. Lowell, OCush. 534, ; 
Eaynham (Hardwict v.) 14 Mass. i 

11. EounseHUe, fi Pick. 44, 

Keali ( Melody p.) 4 Maes. 471, 
Eeadfield v. Dresden, 12 Mass. 3ia, 
Reading: d. Towkshnry, 2 Pick. 535 
Head (ComraonwealMi v.) 1 Gray, - 

p. Seltuate, 6 Allen, ISO, 

Eoliobotli (Goff p.) 12 Mot. 26, 
[Leicester o.) 4 Uaas. 180, 



cekonk I 



) 8 Cas 



(Somerset p.) 6 Cash. 3S0, 

(Weetborough «.) 4 Cuali. ISt 

Eeidell p. Congdon, 16 Pick. 44, 
Eevero p. Boston, 14 Gray, 218, 
EiCB (Commonwealth p.).fi Met. 253, 

V. Middlesex, 13 Pick. 226, 

p. Worcester, 11 Gray, 263, m 

KiehacdsB. Dagget,4MasB.(l39, 

V. Enfioia, 13 Gray, 344, 

Kiehardson (Jaquith v.) S Met. 213, 
Richmond (Gosben v.) 4 Allen, 463, 
Kiddle p. Looks & Canals, 7 Mass. 1 

Rising p. Granger, 1 Mass. 47, 

(Griffin p.) 11 Met. 339, 

Robbins p. Borman, 1 Pick. 122, 

p. Lexington, 8 Cusb. 292, 

P. Townsend, 20 Pick. 340, 

V. Weston, 20 Pick. 112, 

lioberts P. Boston, 5 Cush, 1C«, 
Robertson (Commonwealth o.) 5 Cu 

(BilgSB II.) IS Gray, 

[Choate o.) 13 Gray, 02, 

[Mlddleborongh P.J.K Mass. 

[Sbelbunie v.y l Pick. 470, 

Root (Healy e.) 11 Pick. 350, 
Koasirop. Boston, 4 Allen, 67, 
Rounseville (Eaynham v. 
Kowe V. Granite Bridge, 21 Pick. 344, 
Eowell 0. Lowell, 7 Gray, iOO, 

(Hollenbeokp.) 8 Allen, 473, 



:. 44, 



-(Tod 



S Alien 



Eoxbury (Baiter v.) 11 Allen 



>y Google 



TABLE or CASES. 



a Cufili, i2i. 

(CommoDM-ealth v.) B Muss, 4B7, 

( «.)B Gray, 461, 

(Crawsliflw v.) 7 Omy, art, 

(.fonnfeoii V.) 9 Gray, 38, 

(Willlama v.) IS Omy, El, 

EugglBB (Commonwenlth v.) a AUen, 088, 

V. NaEtueket, 11 Cneh. iS3, 

Bumford !>, Wood, 13 Mass, 19», . 
EuQUGla (Commonwealtb p,) 10 Mnas. sao, 
Euaaellw. Coffin, 8 PioK. US, 

V. Nsw Bedford, 5 Qray, 31, 

(Tinker n.) H Plot, aro, 

BuEt D. Baaton Mill Corp. Ploh, ISS, 
Katland ( Blgelo\r v.)i Cueh. ^7, 

(Marlborough v.) 11 Masa. 183, 

(Ostham V.) i Cnsh. 172, 

Syan. (CommoniT^th v.) S Mass, 60, 

S. 
Sackeft (Fox c.) 10 Allen, 635, 
Salo ». rratt, 19 Piolt. 101, 
Salem v, Andoicr, S Mass. 43B, 



- (Bati 



elder 



1>. Hamilton, 4 Ubbb, S70, 

. 0. Ipswloh, 10 CuBh. B17, 

■ (Sichola o.) 11 Gray, 400, 

■ (Slireirsliiiry «.) IB Pick. aSfl, 

(Sparhawk «.) ! Allen, SO, 

■ (Siiekney v.) S Allen, S74, 

(W«de «.) 7 Pick, 333, 

Salem Iron Co. r. Daurei's, ID Mass, ai4 
Baltonstall v. Banker, 8 Gray, IflS, 
Banderson v. Lawteace, a Gray, 178, 
Sandwlcli v. FIsb, i Gray, 208, 
Sargent o. Be™, 7 Gray, ISB, 

. (iloItuOlS Gray, 

Savoy (Ilahbitt p.) 3 CuBh. AM, 
SawlQ (CommonwoaMi p.) 2 Pick. Bi7, 
Sawyer v. SorthflcW, 7 CuBh. 4B0, 

(Stow v.) S Allen, 615, 

Sayitard (Alfi^ed v.) S Mhbb. 244, 
Sehafifer (IJoston 17.) 9 plok. ilS, 
Sohlesslnger (Woroesfern.) 16 Gray, 
ScltuBle V. Honovei', 7 1'lofc. 110, 



-(Jon. 



C,)HA 



Boekont «, Attleboi'ongli, 7 Pick. IM, 

■ [Bhiokstone v.) 8 Cnsli, 7fl, 

■ V. Kehoboth, 8 Cush. 371, 

(Uxhrldge ji.) 10 Fkk. 130, 

Sliattuclci'. AUen, 4 Gray, 540, 
Sbaw V. Bectet, 7 Cuah. 442, 
■ (BoBtou V.) 1 Met. 130, 



IK. Lowell, S Allen, ISO, 

Shearer (plckei'ing r.) ilGr-iy, 163, 

~v. Shelbnriie, 10 Cui'Ii. 3, 

- (Wilson B.)0 Met. sot. 



1 Pick. 4; 

- [Shearer v.) 10 Cash. 3, 

Shepherd v. Chelsea, 4 Alien, 113, 

Sherman p. Braman, 13 Mf t. *0?, 

p. Cliadestoffii, S Cusli. 100, 

Blih'ley (Groton p.) 7 Mass. IflO, 

V. Laneaater, Allen, 31, 

«, Lunenburg', 11 JiasB. 370, 

u. WaterlowE, 3 Masa. 3Ea, 

Short (Lowen p.) 4 Cnah. 575, 
Sbrewsbory p. Salem, 19 plok, 3S9, 
Shutc B. Barnes, a Allen, 608, 
Slmteabnry o. Oxtbrd, IB Mass. 102, 
Sidney «, AugiiBla, 13 Mass. 310, 

(Belgrade «.) IS Mass. 623, 

Slkea 0, Hatfield, 13 Gray, 3i?, 

Sllsbea (CommonweollH v.) Mass. iir, 

"■ oiona (Boston p.) CuBli. 873, 

- V. Hoaorer, 23 Pick. 1S5, 

- V, Kahant, 3 Allen, 318, 
Slmonds p. Heard, 23 1'lofc, ISO, 

m (Lowell v.) 10 AHen, 38, 
Skinoer (Wild p.) 23 Pick. 261, 
Sla<* (Commonwealib p.) 10 Pick. 304, 
Slocomb (Smilh v.) 11 Gray, S80, 
Smith p. Boston, 7 Cnsh. 264, 

- V. Cheshire, 13 Gray, 31S, 

- e. Coleraln, Mel. 49i;, 

- (Comraonwealtli P.) 9 MnsB. 107, 

- V. Dedhain, 8 CubIi. 622, 
-(Elaii.)5Gray, lai, 
-p. Gates, 21 Pick. as, 
-p.Hig^inB, lliGray, 
-P. Lowell, Allen, 39, 



-(PeaBB 
-p. Sloe 



'.) 24 Pick. 122, 
II Gray, SI 



3 Plok. 021, 

— B. Wendell, 7 CuBh. 498, 
■tU (Commonwealth v.) 14 Gray, 33, 
wo. Adams, 1 Gush. 44-3, 

— p.CIark,OQrty,l!)0, 

— (Ollltagham p.) a Mass. 647, 
lerBet (Bei'kley p.) 10 Mass. 454, 

— 0. Dighton, 12 Mass, 383, 

— (Miller «.) H Mass. 396, 

— V. Itehobotli, CnsIi. 320, 
Southompfonp, Easthnmpton, 8 Pick. 38 

OHthborongh (Bralley v.) Cnah. 141, 

«. MarlboTOugh, 24 Pick. 160, 

Sonthbrldgep, Cbarllon, 16 Mass, 243, 



,, Google 



TABLE OF CASES, 



K. WarreQ, 11 CuBll. S02, 

South Danvere v. Essex, 1 Allen, 2S, 
eoiitll Rending; v. HutchlnsDil, 10 Allen, 

(Hinglinm «.) 7 Gray, 329, 

Soathwloic (WestBeld v.) 17 Plclc, 88, 
Sparliawk v. Snlem, 1 Allen, SO, 
Spauiaing o. Lowell, S3 Pick. 71, 

( u.) 4 Cusli. S77, 

Spear n, Cummlnga, S3 Pick, aai, 



* Cush. 6 
-ICun 



It ElTBE 



iinelonii.)SPli*-3M, 

(Dwlght o.) 4 Gray, 107, ffi 

( V.I e Gray. U2, 

V. Hampden, 10 Pick. 07, 

— V. MiUer, 12 Msss. 418, 

r. Wilbrahnm, i Mass. 493, 

V. WoreestCf. 2 Cnali. iS, 

Stacey k. Benson, 18 Pick. «S, 
Btackpole o, Henly, 18 Mass, S3, 
Slate Lunatic Hospital v. 



Steams (BlanobanlvO S llet, SOS, 

(Sadbnty v.) 21 Pick. 148, 

(Tbaysr u.) 1 Pick. lOB, 

Steflmsn v. Soathbrldge, 17 Pick. 163, 
Sterling (Templeteo v.) IB Mass. 283, 

(West Boylston v.) 17 Pick. 12B, 

. (VTorooBter v.) 6 Gray, 303, 

Ststson (Crapo v.) S Met. 39S, 

V. Faxon, 19 Ptck. 147, 

(Koanr.) S Pick. 492, 

V. KemptOQ, JS Mbbs. 272, 

(Wales v.) 2 Mass. HO, 

Sterene v. Itoid'ord, 10 Allen, 25, 

aonwcaltli V.) 10 Pick. 217, 



V. Hay, Cusli, Sa9, 



rtfAvc 



B.) 1 Cash, 4! 



Sliekae; v. Salem, 3 Allen, 37i 
Stockbridge ( Commonweal th o.) 33 Mnss, 

Stoeker (Morse v.) 1 Allen, 150, 
8toddsrd(VVestRoxbnryB07 Allen, 10 , 
atoddOF (Commonwealtb v.) 2 Cueh. 502, 
Stono n. Boston, 2 Met, 220, 

V. Cambridge, 6 Cush. S70, 

(CbarlBstown v.) 15 Gray, 

SWneham (Gerry v.) I Allen, 319, 

SteugbtoB (Cusmne V.} & cusb. see, 

(Drake v.) Cush. 393, 



105 


Slow V, Suwjcr, a Allen, 515, 




(Sudbury n.) IS Mass. 402 




Sturbridge I.. Hollflnd, 11 Pick. 




(Wllbraham c.) 6 Cush. 6 


«8, »1 






Sturtevants.nrmoutii,12MBS 




Sudbury (Dow «.) 6 Met. 73, 




a. East Sudbury, 15 Maes 








(Orange B.) iOPIck.22, 




B. Steams, 21 Pick. 1*8, 




«. Stow, 13 Mass. IQS, 


81,88,91 


SuiTolk Mannf. Co. [Bowers SJ.Jl 


06, 108, 132 


Sutton [Andover v.) 12 Met. 182 


„, ,i 


V. Dunn, 1 Piok. 117, 

. V. ,1 Met. 393, 

(Lancaster u.) 18 Mass. 11 


00,109 




(Oflkbaro v.) IS Met. 102, 


8,67 


V. Orange, a Met. 184, 




M. Uxbridge, 2 Pick. 43ii, 


00, 135. 138 


Swampscott (Walcott o.) 1 Allen 




Swan's case, 10 Hasa. 2S0, 










10 


Sweetsor v. Hay, 2 Gray, 49, 


28,50 


Swett^s ease, 20 Piok. 1, 




Swett V. Boston, 19 Pick. 123, 


131 


(Colbum M.) 1 Met. 2S2, 


107, 110 


T. 


SO, 21 


Taft (Blaokstone v.) i Gray, 280, 




V. Metcalf, 11 Pick. 156, 




TaRh V. Adams, 10 Cush. 95S, 




Taskcr v. Bartlett, 5 Cush. 359, 


105 






(Berkeley v.) 19 Pick. 480, 




p. Caswell, 4 Pick. 275, 




(Freetown o.) 10 Maea. 52 


87,83 


V. Mfddloborough, 12 Met. 




( «.)2Cush.l0fl, 




-; (New Bedford v.) 9 Allen, 




(Northflold B.) * Met. 433, 




«. Plymouth, 15 Mass. 203 


122,127 


11. Westport, IS Mass. 3B5, 




(Upjohn 11.) 8 Cusli. 310, 




Taylor V. Boston Water Power C 


101, 106 


12 Gray, 415, 




p. Hampden, 18 Pick. 300, 


201, 102 


p. Plymoutli, 8 Met. 462, 








Templeton (Jjeei'.) 6 Gray, 679. 


' 60 


(.^_ e.) 13 Gray, 470, 




1.. SterlhiK, 15 Muse. 203, 


07,08,135 


a'eiTy (Wilson v.) Allen, 211, 


09 






Tcwkabury (Heading o.) 2 Pick. 


7.85,93 


Thayer «. Boston, ID Pick. 511, 


S 


c. Steams, 1 Pick. 109, 




11. , I Pick. 182, 


3 


V. Worcester, 10 Cush, 151 



,, Google 



TABLE OF CASES. 



Thorai 



bfleld, 1< 



'rhompaonu. Bridge water, J 



oK. 3(4, 



lui.)1»Met. 831, 

(HutchingB p.) 10 Cnsh. 238, 

Tbomdike v. BoskiD, 1 Met. 842, 
TboiTe 1). Worceater, 9 Gray, 87, 
Tlbbetts (Mltohell «.) l? Pick. 8B8, 
Tilealfln {Boston u.) 11 Mass, tes, 
Ttnlcerii. Knaseli, 14 Pick. 370, 
Tisbury (Edgartown «.) 10 CuBh 






) B Gra: 



Tisdoie i 
Jobey If, Warebam, a Allen, (194, 
Todd c. Eowlajr, 8 Alien, BI, 
Topsfieid (IpBwioIi «.) 6 Met. 380, 

p. Middieton,8Met.6ia, 

TopBlifim e. Harpenell, 1 Maes. B18, 
Tottey c. Milibury, 21 Fiek.M, 
Tower v. itOBton, 10 CubIi. 235, 
Towle (CleT«rly v.) 3 AileHi 



Towr 



LSS. 411, 



" tHolmnn v.) 18 Met. 297, 

(Eobbina v.) 20 Pick. 315, 

V. "Wairaitt, a Met. 162, 

Tracy v. Goodwin, 5 Alien, lOO, 
Trmk (GoodeU Mauuf. Co. v.) li Fi> 
Tremont Bank 0. Boston, 1 Cusli. Ill 
Trull V. ■Whetler, 19 Pick. 240, 
Truro (Welifleet »,) 5 Allen, 137, 

( V.) 9 Alien, 137, 

Trustees of file Greene Foundation i 

IB Cuah. 5t, 
Tnciier (Common wealtb v.) Z Pick, i 
Tufta D. CliBrieatown, 4 Grny, 637, 

(PayBon v.) 13 Msbb. 493, 

Tnlcey (WiisUt e.) 3 Cusli. 290, 
Tncner (Alien p.) 11 Gray, 430, 

(Comnionwealtli o.) 1 CDBh, i 

{Hfloover u.J 14 Mass. 237, 

Titttie V. Holyoke, Gi'tty, «?, 
Tiriec «, Hardwlek, fi Met. 470, 
Tyngsbon> (Lund v.) 11 Cuah. 563, 
Tyringlinm {Brewer v.) H Piolc. 19 



- (GreE 



■ingtouB.na 



IT. 



Underwood v. Sdtuate, 7 JUet. 2!4, 
Union Railway ». Cambridge, 11 Alien, 
UBJoUn V. Taunton, a Cusb. 310, 
Uptca CCommonwoalUi «.) 6 Gray, 473, 

(HopSlnton v.) 3 Met. 105, 

(Newburyport Tnmpike v.) 

n MnsB. 6?i, 

p. Mortlibridge, 16 Mass. 237, 

Uxbildge II. Mowry, 9 Allen, M, 

V. Seekonk, 10 Pick. IfiO, 

(Sutton P.) 2 FICt. 135, 

—~^ (WebBtar P.J 13 Mat. 198, 



T. 

Valentine p. Boston, 22 Pick. 75, 
andine, Petitioner, 5 Pick. 187, 
ormout Si Mnssaclinsetta Raiiroad 
( Common weaitb p.) 4 Gray, 22, 

p. FrantUn, 10 Cuah. 12, 

inal v\ DorcbeBter, 7 Gray, 421, 
incent (CoiHii H.) 12 Cnsh. 98, 

V, Nantucket, 12 Cnah- 103, 

Inton p. Vinton, 17 MaBB. 342, 
P. Weisli, 9 Pick. S7, 

Vosburg V. Moak, l Cuah. 453, 



w. 

Wade (Odioroe P.) 5 Pick. 421, 

— p. Solem, 7 Pick. 333, 
te (Commonwealth p.) 11 Alien, 
-CSpragiTep.)17Piok.3U0, 

— P. Woodward, 10 Coah. 143, 
cott p. Swampscott, 1 Allen, 101, 

Waicutt (Townaend o.) 3 Met. 1S2, 

WnldrOD p. Lee, 6 FJok. 3i3, 
es V. Stetson, 2 Mnas. 140, 
ker (Bowley v.) 8 Allen, 21, 

— V, Sonthbrldge, 1 Cosh. 190, 

— (Worcesterp.) 9 Gray, 78, 
Willi (Wheeler v.) Alien, 668, 
Wslpolfl (Biaelibum p.) 9 Pick. 07, 

V. Gray, 11 Allen, 

V. Hopkinton, 4 Pick. 357, 

V. ,4 Pick. 358, 

p. Marbiaiead, 8 Cush. 528, 
V. Weat Cambridge, a Mass. 27< 
Waltham (Cheuery P.) a CusLi, 32?, 
— ( Doherty p.) 4 Gray, 590, 
—(East Sadbury v.) 13 Msaa. 450, 
-(Hardy 



- (Jones 



Mot. 10 
4 CuBli. 2 



— (Waltham 
WaltUnm Bank !7. Waltham, 10 M 
Woilon (Commonwealth P.) 17 Pil 
Ward V, Oxfoj'U, 8 Pick. 470, 
-are (0«s Co. p.) 8 Gray, 539, 

(Powers V.) 2 Mck. 451, 

p. Wilbraham, 4 Pick. 46, 

p. Williamstown, 8 Pick. 38 

'arehara [CHmmiogtOQ P.) 9 Cusl 

(Dili P.) 7 Met. 438, 

(Tobey p.) 2 Allen, 69i, 

'arren v. Charlestown, 2 Gray, S- 

(SouiUbriflge p.) 11 Cuah. 21 

■arwick (Mnrdook «,) 4 Gray, 1S( 
■n(AtbolM.)7Pick,4S 



- (Shtrlc 



3 iUSB. ; 



P. White, 13 Masa. 177, 
ri'tiie(Woodp.)lMaaa, 4 

- ( P.) 5 Mnss. 294, 

Wfttaon p. Cambridfie, IB Mass. 



,, Google 



TABLE OF CASES. 



Watson V. Cambridse, ISPlfk. 470, 

V. Clinrleetowii, 6 Met. 5t, 

V. PrioeBtotl, 4 Met. 50B, 

Wsrlsnd «. Middlesex, 4 Gray, SOO, 
Webb V. Neal, S Allen, 679, 
Webber v. Eastern EaUroad, a Met. 117, 
Webster (Bnrnbam v.) 5 Mobs. aOU, 

«. UxbrWge. IS Met. 198, 

Welber (Commonwealth o.) B Met. H6, 
Welles «. Eattelle, 11 Muss, 477, S4 

WeUfleot i-.TiTiro, 6 Allen, 137, 

V. , Allen, 137, 

Wellington, Petitioner, Ifl Pick. 87, 1 

Wells(BOBton p.) 14 MasB. 381, 

(Hnynes v.) 8 Pldc. «a, 

WeUb tVInton p.) B Pick. B7, 
Wendell (Armstrong E.) Met. 6S, 

(Xbw Sulem D.) S Pick. 341, 

(SiBitli«.)7Cuali.408, 

WentwoFth (Lowell m.1 S Cuah. S31, 
Westborongh v. Franlilin, 15 Mass. 254, 

(Peters v.) 20 Pick. 606, 

V. Eehoboth, 4 Cnstl. 166, 

West Boston Bridge (CommoniTealth y.) 

13 rick. 13S, 
West Bojlstoa (Bellingbam. v.) 1 

V. Boj-lBton, 16 Mass. SOI, 

[rrlucolaii v.) 16 Mass. 2^7, 

B. Sleritug, 17 Kok. ISO, 

(WlUinglon v.) 4 Pick, 101, 

West Bridgewuter (Bridgewntei- v.) 9 Hcfc, 
Westbrook o. Gorliam, 16 Mass. 100,. 
West Brooklii:ld (ITullam v.) a Alien, 1, 
West Cambridge V. Lexington", 2 Pick. SSO, 

(Walpolo «.) 8 Mass. S76, 

Weatern (CommonwealUi v.) 1 Flok. 136, 
Western Kailroad (Gillett v.) U Allen, 600, 

(Worcester «.) 4 Met. 6(;4, 

Weslfield (LoneBborougli v.) 18 Mass. 74, 

v. Soulhwtok, 17 Pick. Oa, i 

Weatibi-d(l — - - 



663, 



-(Keyea«.)17 



ok. 273, 





BerrmrdstOD, 8 Mass. 104, 


West Newbury 


ii.CradBjrd.3Met.4as, 


Weston (Bigelo 


wo.) 8 Pick, 207, 


(Boston 


II.) 22 riok. 211, 


(Dudley 


i..)lMot.477, 


V. Gibbs 


23 Pick. 205, 


(['erkins 


* ) 3 OuBh. 61B, 


(Eobbin 


«.)20Plck.lia, 


Weslport (Allc 


n V.) 16 Pick. 35, 


!■. Bristo 


,6Allen,aOS, 9 



West Eoxbury v. Stoddard, 7 Allen, 109, 
West Spiinsfleld v. GraoTille, 4 Mass. 4S8, 

(Jennlson v.) 13 Gray, M4, 

West Stoekbrldge (Stockbridge v.) 12 Mass. 390, 



Wcymonth (Boalonr.) 4 Cusli. S3e, 
Wliatety (Cbicopee ^jfi Ailen, 608, 

(Kirkland v.) Wllen, 402, 

Wbeelw (Benjamin n.) 8 Gray, 409, 



(Tmll u.) 19 Pick. 240, 

V. Wall, Allen, 568, 

B. WoiTffiBfer, 10 Allen, 601, 

Wheeloek (Lowell p.) 11 Cuab. 391, 
Whitcomb (Harris v.) i Gray, 433, 

(King V.) 1 Met. 328, 

While (Bruee «.) 4 Gray, 3*5, 
V. Norfolk, a Cash. 301, 



Whiting (WilUams v.) 11 Mass. 424, 
Wldtney (Nason c.) 1 Kck. 140, 
Whlttaker «. Boston & Maine Railn 

Wilbraham (Bliss V.) 8 Allen, 564, 

V. Hmnpden, 11 Pick. 823, 

(Jenks «.) 11 Gray, 148, 

(Merrill b.) -11 Gray, !6«, 

(Sprfngflcid V.) 4 Mass. 403, 

— V. Stui'bridge, OCusb. 81, 

(Ware v.) * Pick. 45, 

(Worcester v.) 13 Gray, 688, 

Wild p, SMancr, 28 Pick. 261, 
Wiley (Emerson v.) 7 Fiot. 88, 
Wilkinaon (Commoowenlth v.) IG P 
Willard 0. Cambridge, 3 AUon, 574, 
p. Newbnr, " 



V. AdnmE 



n, 670, 



~ p. BrBintrce, CusI 
-(Coolldgep,J4MasB.140, 

— P. CummlDgton, IB lick. 312, 

— (Danforth p.) B Mass. 324, 

— V. Lnnonbnrg, 21 Piok. 76, 
4 Met, 78, 



-(Mon 



p.)6Gra 



,4X6, 



p. Plymouth, 11 Allea, 

p. BoKbury, 12 Gray, 21, 

p. Whitiog, 11 Mans. 4M, 

Williamstowu (Bulkley «.) 3 Gray, K 

(Cannlog v.) 1 Cuab. 451, 

(.Ware p.) S Plek. 3S8, 

p. WmiB, IKGray, ' 

Willis (WIllimnBioivn u.) 18 Gray, 
WilllDgloii V. West Boyleton, 4Pick, 
Pick. 341, 



- p. CharlestoB 

- p. Church, 1 3 

- P. Shearer, B 



8 Allen, 



>y Google 



TABLE OF CASES. 



Winohemlon v. Hatfleld, i Mass. 183, 
WiucLSBler (Lowell SDvIoga Bank v.) 

H Allen, 109, 
WlndUam v. PocClaud, i Mass. 3SJ, 
■Wlna V. Lowell, 1 Allen, 17?, 117 

WiDulslmmet Co. v. Chelsea, fl Cuah. 4?7, 
Winslow (Sturbridge v.) Kl Pick. 83, 
Wlnthrop v, Farrar, 11 Allen, 
'Wlsoaeaet (A^ms d.) 5 Mrgs. 333, 

(Carglll v.) a Moss. Mr, 

Wltlitngton V. Httxvnrd, 8 Cueh, 08, 
Wobiu-n V. MiddleEex, 7 Gray, 108, 
- - ■ (Plymptoa o.) 11 Gnty, 4IB, 
Wood H. Burlingloa, 1 Met, 193, 

V. Qnlnoy, 11 CubIi. 487, 

(Eumford «.) 13 Mass. lOB, 

V. Watcrville, 4 Moaa. 422, 

V. , 5 BlEiaa. 201, 

■Woodbury*. Hnmilton,6Pitk. 101, 
Woodward (Wolfe v.) 10 Cusli. 143, 

V. WorceaMsr, IB Gray, 

Worceater i>. Auburn, 4 Allen, 874, : 

(Brown p.) la Gray, 31, 104 

(Commonwealth ».) 3 Pick, 4K, m, 

(Drury v.) 21 Pick. 4t, 

V, Unkin, 13 Maaa. 371, 

{¥lagg V.) 8 Cnsh. 69, 

( c.) 13 Gray, 601, 

(Foster v.) 10 Pick. 71, 

(Goddard v.) 9 Gray,83, 

CHarriDgWn II.) 6 Allen, 670, 

. 0. Keftb, a Allen, 1?, 

(Lincoln v.) 8 Cusli. 66, 

(MarMe ii.) 4 Gray, 395, 

(Meodon »,) 10 Pick. SS5, 

— u. Mllfora, IB Pick. 370, 

(Perry t>.) S Gray, B4*, 



Worcester (PriDoeton v.) 17 Piitft- " 

Kke K.l 11 Gray, 283, now, 

V. ScMessinger, 16 Gray, 

(SpragTiB II) 13 Gray, 193, 

(Sprinafiflld v.) 2 Cnah, 52, 

(State Lunatle pospilal v.) 1 



-(WlieeUri'.) 10 Allen, 



(Worcester Ins. Cc 

(Woreeater Savlngi 

10 Cueh. 128, 
Worceater Ina, Co. (Andi 

o, Woroeatei', 7 Cue 

Worcester Savings Injt. i 

10 Cueh. 128, 
Wordcn k, Lsyden, 10 Pick. 24, 
Work [Merrick «.) 10 Allen, 644, 
Worster v. Canal Erldge, 10 Pick. Ml, 
Worth (Folger v.) 10 Piok. 108, 
Worthlngton (Boston v.1 10 Gray, 4!IB, 
Wretitham v. Attleboroi^h, 6 Masa . 430, 
Wrigrht v. Boat^n, 6 Cuah. 233, 



Word 



Ynrnioiith([rai-dyti. 

(Young V.) 9 G 

Youi^ V. Yarmouth, 



,, Google 



,, Google 



